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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Corporate 
Sustainability 
Due 
Diligence 
Directive  
(CSDD 
Directive)

Due diligence 
obligation 

The CSDD Directive was 
adopted by the European 
Parliament in a plenary 
session held on 24 April 
2024. It will be voted on by 
the Council in May 2024, 
following which it will enter 
into force 20 days after 
publication in the Official 
Journal. Member States will 
have two years from entry 
into force to transpose its 
requirements into national 
law. These laws will apply to 
certain classes of company 
from 2027 and be fully 
phased in by 2029. 

The CSDD Directive refers 
to the key international 
frameworks, including the 
UNGPs and OECD Guidelines 
and overall ambition to align 
with their requirements, with 
some departures as noted in 
this resource.

Contains due diligence 
requirements that broadly 
align with due diligence 
steps from UNGPs 
and OECD Guidelines 
but depart from these 
frameworks in some 
respects.

Broad due diligence requirements 
will need to be considered alongside 
other sectoral due diligence 
initiatives such as the Conflict 
Minerals, Timber, Batteries, Forced 
Labour, and Deforestation import 
controls. CSDD Directive relies on 
CSRD for associated disclosures. 
Unclear how it relates to SFDR, 
including if and when covering 
financial sector companies. Unclear 
how it will interact with taxonomy 
regulation Article 18.

Corporate 
Sustainability 
Reporting 
Directive 
(CSRD)

Reporting 
requirement

CSRD proposal was 
published in April 2021 
and entered into force 
on 5 January 2023. First 
companies reporting will 
do so in 2025 based on 
2024 financial year. Member 
States are expected to 
transpose the Directive into 
national law by July 2024.

The CSRD aims for 
consistency with international 
instruments such as the 
UNGPs, the OECD Due 
Diligence Guidance for 
Responsible Business 
Conduct and related sectoral 
guidelines, the UN Global 
Compact, the ILO Tripartite 
Declaration, ISO 26000, 
and the UN Principles for 
Responsible Investment

Requires disclosure of 
the due diligence process 
implemented, but does 
not itself require the 
exercise of due diligence 
or alignment with RBC 
standards 

CSRD to serve as the reporting 
obligation associated with CSDD 
Directive. CSRD is also key to 
taxonomy alignment reporting, 
including on article 18 and to drive 
data needed for the SFDR disclosure 
obligations on financial market 
participants.

1 SUMMARY TABLE - EU MEASURES RELATED TO BUSINESS AND HUMAN RIGHTS
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

European 
Sustainability 
Reporting 
Standards 
(ESRS)

Reporting 
standards

The first set of ESRS 
covering cross-cutting 
and topical reporting were 
adopted by the European  
Commission adopted as 
delegated regulation on 31 
July 2023.  A second set 
of standards for small and 
medium sized companies 
as well as sectoral standards 
are in development.

The ESRS, at a high level, 
refer and commit to alignment 
with a responsible business 
conduct due diligence 
approach. The approach to due 
diligence under the CSRD is 
referred to in the cross-cutting 
standards which generally 
reinforces the approach to 
due diligence, impacts across 
the value chain and relevance 
of affected stakeholders set 
out in the UNGPs and OECD 
Guidelines, but also departs 
from these frameworks on 
several accounts including 
through the introduction of 
materiality assessments.

The ESRS do refer to and 
apply the  concept of due 
diligence as described in 
the OECD due diligence 
guidance, while there are 
also several examples 
of deviations from the 
approach in the UNGPs 
and OECD Guidelines.

Unclear if, how and when the 
disclosure needs of the forthcoming 
CSDD Directive will be reflected in 
the ESRS. The ESRS have a wider 
scope than the CSDD Directive and 
the Taxonomy regulation minimum 
safeguards provision, e.g., covering 
both negative and positive impacts as 
well as double materiality reporting, 
including around risks to businesses.

Sustainable 
Finance 
Disclosure 
Regulation 
(SFDR)

Adopted in 2019 and in 
force as of March 2021. 
Regulatory technical 
standards adopted in 
delegated regulation in 
April 2022. Enter into force 
January 2023. 

Several reporting 
requirements link to UNGPs 
and OECD Guidelines 
including two mandatory 
indicators on OECD Guideline 
alignment of portfolio 
companies and several 
voluntary human rights 
related indicators

Principal adverse 
impact statement 
requires financial market 
participants to describe 
their adherence to 
international standards for 
RBC due diligence

Financial market participants will rely 
on information stemming from CSRD 
as it relates to disclosing information 
related to investees. Yet it is not 
entirely clear how the SFDR, CSRD 
and CSDD will interrelate. 
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Green 
Taxonomy

Classification 
system 
establishing 
a list of 
environmentally 
sustainable 
activities 

Entered into force in July 
2020. The first delegated 
act on climate change 
was adopted in June 2021 
for scrutiny by the co-
legislators and is applicable 
from January 2022, along 
with the Disclosures 
Delegated Act. The 
Complementary Delegated 
Act on gas and nuclear 
activities proposed by the 
Commission entered into 
force in January 2023. A 
second delegated act for the 
remaining four objectives 
adopted in June 2023. 

One of the requirements for 
environmentally sustainable 
investments is that they align 
with the UNGPs and OECD 
Guidelines, including the 
declaration on Fundamental 
Principles and Rights at 
Work of the ILO, the eight 
fundamental conventions of 
the ILO, and the International 
Bill of Human Rights.

Alignment with the 
minimum safeguards 
clause (article 18) is 
expected to entail the 
implementation of due 
diligence. The Platform 
on Sustainable Finance 
published its final 
report on the minimum 
safeguards in October 
2022, yet it does not 
constitute an official 
Commission position. The 
Commission is expected 
to provide a notification on 
the minimum safeguards 
in 2023.

Unclear how article 18 will interrelate 
with CSRD and SFDR reporting 
requirements. Further, unclear how 
the CSDD Directive might impact the 
functioning of the article 18 clause. 
The final minimum safeguards report 
from the Platform on Sustainable 
Finance helpfully recalls that for this 
to work, the CSRD ESRS, as well as 
the CSDD Directive’s due diligence 
obligations need to align with UNGPs 
and OECD Guidelines for them to 
serve as relevant proxies for article 18 
alignment.

ESG Rating 
Regulation

Regulation 
to improve 
the integrity, 
reliability, 
transparency, 
independence 
and good 
governance 
of ESG rating 
activities.

The Commission published 
its proposal in June 2023. 
The Council reached 
an agreement on its 
negotiating mandate in 
December 2023 and a 
provisional agreement with 
the Parliament in February 
2024. The agreement is 
subject to approval by the 
Council and Parliament 
before formal adoption 
procedures.

No reference to UNGPs 
and OECD Guidelines, only 
a reference to the ILO core 
convention in the recitals (and 
only in respect to the right 
to organise the collective 
bargaining).

No reference to due 
diligence as understood 
in responsible business 
conduct standards and 
as relevant to rating 
methodologies.

ESG rating providers can rely 
on information from CSRD and 
the Taxonomy as data points for 
the construction of the ratings. 
The provision text introduces 
amendments to SFDR to ensure 
that financial market participants 
which disclose ESG ratings in their 
communication are bound by the 
same disclosure requirements on 
methodology as the ESG rating 
providers.
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Taxonomy 
Social 
Extension

Classification 
system

Report from Platform 
on Sustainable Finance 
Published in February 
2022. The Commission was 
expected in 2022 to issue 
its own report on whether 
and how it plans to extend 
the scope of the regulation 
to cover social objectives. 
This is yet to happen, and 
media reports indicate that 
the Commission, for the 
moment, has stalled on the 
social taxonomy.

The final report indicates that 
a social taxonomy should rely 
heavily on the UNGPs and 
OECD Guidelines.

The final report indicates 
a social taxonomy would 
include expectations on 
due diligence, including 
in relation to criteria for 
substantial contribution to 
taxonomy objectives.

Unclear how a social taxonomy would 
interrelate with the existing taxonomy 
minimum safeguards clause as well 
as with the CSDD Directive

Conflict 
Minerals 
Regulation

Import control In force since June 2017 
with requirements on EU 
importers applicable from 
January 2021 

Refers to the UNGPs and 
OECD Guidelines, as well 
as the OECD Due Diligence 
Guidance for Responsible 
Supply Chains of Minerals 
from Conflict-Affected and 
High-Risk Areas

Requires ongoing due 
diligence with respect 
to the import of Tin, 
Tantalum, Tungsten, 
and Gold in line with 
that set out in the OECD 
Due Diligence Guidance 
for Responsible Supply 
Chains of Minerals from 
Conflict-Affected and 
High-Risk Areas

The sector and issue-specific due 
diligence mechanism in the Conflict 
Minerals Regulation is expected to 
co-exist with the broad due diligence 
requirement in the CSDD Directive. 

Timber 
Regulation

Import control In force since October 
2010, with requirements on 
EU importers applicable 
from March 2013. It 
will be repealed by the 
Deforestation Regulation.

While it does not expressly 
deal with human rights, 
implementation reporting has 
noted that it is “the first legal 
instrument at the European 
Union level which includes 
mandatory due diligence” 
which is a key principle 
for corporate sustainable 
responsibility under the 
UNGPs

Requires ongoing due 
diligence with respect 
to timber and timber 
products in line with 
the requirements of the 
Regulation

It will be repealed once the 
Deforestation Regulation comes into 
force.
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Deforestation 
Regulation

Import control The proposal was published 
in November 2021. The 
Regulation entered into 
force on 29 June 2023. 

It does not expressly 
address the human rights 
impacts of business or refer 
to the UNGPs and other 
international instruments; it 
nonetheless recognises the 
link between deforestation 
and adverse impacts on the 
enjoyment of human rights. 
Through due diligence, it 
asks operators and traders 
to ensure that products 
are deforestation-free and 
legal, which means that they 
comply with applicable laws 
in the country of production, 
including land rights, labour 
rights and human rights 
protected under international 
law, as well as the principle of 
FPICHowever, it departs from 
the UNGPs in the procedural 
steps of due diligence and 
by not requiring a broader 
identification of risks with a 
rightsholder focus. 

Requires ongoing due 
diligence with respect 
to soya, cattle, palm oil, 
wood, cocoa, rubber, and 
coffee commodities, as 
well as derived products, 
including leather, soya 
beans, oil cakes, and 
chocolate, based on the 
collection of specified 
information. The due 
diligence process must 
include a risk assessment 
based on collected 
information, companies 
should apply risk 
mitigation measures and 
report publicly on their 
due diligence systems and 
steps taken.

The stated intention of the regulation 
is for it to be complementary to the 
CSDD Directive; however, the two 
initiatives have differing objectives 
and scope. The Deforestation 
Regulation’s due diligence 
requirements will be more specific 
as it is a product-based initiative, as 
opposed to the general duties under 
the proposed CSDD Directive. It does 
not exclude the application of other 
EU legislative instruments that lay 
down requirements regarding value 
chain due diligence. 
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Regulation 
on 
Prohibiting 
Products 
made with 
Forced 
Labour

Import control Following a political 
agreement in March 2024, 
the European Parliament 
adopted the English version 
of the Regulation on 23 
April 2024. It will be voted 
on by the Council, following 
which it will enter into force 
20 days after publication in 
the Official Journal.  

Refers to the ILO Conventions 
for the definition of forced 
labour, and mentions due 
diligence guidelines or 
recommendations of the UN, 
ILO, OECD, or other relevant 
international organisations, 
including UNGPs and 
the OECD Due Diligence 
Guidance for Responsible 
Business Conduct.

It does not itself 
impose an obligation to 
exercise due diligence 
on economic operators. 
However, it authorizes the 
competent authorities to 
consider due diligence 
performance as an 
element while assessing 
whether the economic 
operator violates the 
regulation. It covers 
domestic and imported 
products and combines 
a ban with a robust, 
risk-based enforcement 
framework.

There are critical differences between 
the Regulation and the CSDD 
Directive on the personal scope 
and the approach to due diligence. 
Unclear how planned guideline 
on due diligence in relation to 
forced labour under the Regulation 
interacts with the due diligence 
requirements of the CSDD Directive. 
Competent authorities are required 
to exchange information with 
other actors, including authorities 
responsible for due diligence laws. 
Further clarification on interlinkages 
with SFDR and the use of Principal 
Adverse Impacts is needed.

Batteries 
Regulation

Due diligence 
obligations and 
sustainability 
rules for batteries

Following the proposal 
of the EU Commission 
in December 2020, the 
European Parliament 
and the Council reached 
a provisional political 
agreement in December 
2022. The final compromise 
text was published in 
January 2023 and the 
Regulation entered into 
force on 17 August 2023. 
It will fully replace the 
Batteries Directive on 18 
August 2025.

Multiple references and 
ambition to align with key 
international frameworks, 
including the UNGPs and 
OECD Guidelines and OECD 
sector-specific guidance

Contains due diligence 
requirements that 
broadly aligns with due 
diligence steps from 
UNGPs and OECD 
Guidelines but depart 
from these frameworks 
on several accounts. The 
Regulation provides that 
due diligence should 
identify, prevent, mitigate 
and otherwise address 
adverse impacts, with 
meaningful consultation 
with affected communities 
required. However, the 
due diligence obligation 
only applies to limited 
economic operators and 
only requires that due 
diligence be conducted on 
the supply chain.

The due diligence requirements of 
the Batteries Regulation will, in some 
areas, be more specific compared to 
the due diligence duties under the 
proposed CSDD Directive. Ensuring 
that the two measures are mutually 
reinforcing is essential. Clarification 
is needed on which disclosure 
requirements of the CSRD are 
those that discharge the Batteries 
Regulation reporting obligations.
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Critical Raw 
Materials Act

Measures 
to ensure a 
sustainable 
supply of critical 
raw materials

The Commission’s proposal 
for a Critical Raw Materials 
Act, which will be informed 
by the impact assessment 
conducted by the 
Commission, was published 
on 16 March 2023. The 
Council and Parliament 
struck a provisional deal on 
13 November 2023, which 
was formally adopted by the 
Parliament on 12 December 
2023 and by the Council on 
18 March 2024. It will enter 
into force 20 days after 
publication in the Official 
Journal. 

There is no direct reference 
to the BHR frameworks, but 
the initiative identifies adverse 
social and environmental 
impacts as one of the 
fundamental problems in 
the supply of critical raw 
materials.

The Regulation does 
not explicitly require 
project promoters to 
undertake human rights 
and environmental 
due diligence, and only 
makes reference to a 
“sustainability criterion” 
which can be satisfied 
through certification.

Given the existing overlaps between 
the CSDD Directive, the Batteries 
Regulation and the Conflict Minerals 
Regulation, the proposal for a Critical 
Raw Materials Act will have to align 
with these instruments’ due diligence 
approaches to ensure mutual 
reinforcement. 

Digital 
Services Act 
(DSA)

Rules on digital 
services

The DSA was published 
in the Official Journal of 
the European Union on 27 
October 2022, entered into 
force on 16 November 2022 
and will start to apply from 
17 February 2024 for all 
regulated entities.

The recital of the DSA 
states that all providers of 
intermediary services should 
pay due regard to relevant 
international standards for the 
protection of human rights, 
such as the UNGPs.

It is not framed as 
a human rights due 
diligence framework, but 
it emphasises the need 
for intermediary services 
providers to ensure their 
activities protect human 
rights online, including the 
right to privacy, freedom 
of expression and 
information, prohibition 
of discrimination, and 
vulnerable users. It 
also requires more due 
diligence obligations to 
manage systemic risks 
for very large online 
platforms and very large 
online search engines. 

The due diligence obligations in the 
DSA are both sector-focused and 
narrower in scope than the UNGPs 
and the broader due diligence 
obligations in the CSDD Directive. 
The reporting requirement under the 
DSA, which includes information on 
human rights-related risk assessment 
and mitigation measures, will also 
need to be considered alongside the 
disclosure requirements in the CSRD. 
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Proposed 
EU Artificial 
Intelligence 
Act (AI Act)

Law on Artificial 
Intelligence

The AI Act was adopted by 
the European Parliament 
on 13 March 2024 and will 
further need to be formally 
endorsed by the Council. 
It will become effective 20 
days after entry into the 
Official Journal. 

While there are no explicit 
references to the UNGPs 
in the AI Act, several of 
the UNGPs’ due diligence 
requirements are partly 
addressed by the proposal’s 
text. Also, the adverse 
impacts that AI caused on 
fundamental rights, including 
the right to privacy, protection 
of personal data, freedom of 
expression and information, 
freedom of assembly and 
of association, and non-
discrimination, consumer 
protection, workers’ rights, 
rights of persons with 
disabilities, rights of children, 
are acknowledged in the 
proposal.

While it is not framed 
as human rights due 
diligence framework, 
the proposed AI Act 
aligns with the UNGPs’ 
approach to due diligence 
in identifying, preventing, 
and mitigating potential 
or actual adverse impacts 
connected to an activity. 
It requires adopting a risk 
management system in 
relation to high-risk AI 
systems.

The alignment of the AI act with the 
due diligence obligations within 
the proposed CSDD Directive 
should be ensured. The disclosure 
requirements in the AI Act will also 
need to be considered alongside 
the disclosure requirements in the 
CSRD. The AI Act does not affect the 
application of the provisions of DSA 
and GDPR.

Proposed 
Artificial 
Intelligence 
Liability 
Directive 
(AILD)

Rules for non-
contractual 
civil liability 
for damage 
caused by the 
involvement of AI 
systems

The Commission proposed 
the AILD in September 
2022. The Council adopted 
its common position 
(‘general approach’) on the 
AI Act in December 2022. 
The European Parliament 
adopted its negotiating 
position on 14 June 2023. 
Negotiations between the 
three institutions began in 
June 2023.

There is no direct reference 
to the UNGPs or other BHR 
frameworks. However, the 
AILD is a direct reflection 
of the third pillar of the 
UNGPs, access to remedy, 
which requires states to take 
appropriate steps to ensure 
that those affected by human 
rights abuse have access to 
effective remedy through 
judicial and legislative means, 
among other means.  

While it does not provide a 
due diligence framework 
on human rights, its 
stated aim is to enable 
effective enforcement 
of fundamental rights 
and preserve the right 
to an effective remedy 
where AI-specific risks 
have materialised. It has 
the potential to ensure 
effective enforcement 
of the due diligence 
mechanisms foreseen 
under both the AI Act 
and the proposed CSDD 
Directive.

The AILD and the AI Act are 
complementary and reinforce each 
other.

The AILD does not affect the due 
diligence obligations set in the DSA. 
It complements other EU standards 
on AI policy, such as the GDPR. It 
is unclear yet how the AILD aligns 
with the liability mechanism seeking 
accountability for adverse impacts 
under the CSDD Directive regime. 
It remains to be seen how the 
interaction between the enforcement 
of the AI Act and the future CSDD 
Directive will further impact the 
enforcement of the AILD.



12Revision date: 29/04/24

MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

General 
Product 
Safety 
Regulation

Rules on product 
safety (including 
products with 
new technologies 
and the goods 
and products sold 
online)

The Commission published 
the proposed General 
Product Safety Regulation 
in June 2021. The proposal 
followed an ordinary 
legislative procedure, the 
Parliament and the Council 
reached a provisional 
political agreement on 
28 November 2022. The 
regulation is now subject to 
formal approval by the EU 
Council and the European 
Parliament before it comes 
into force. 

No direct reference to the 
internationally recognised 
instruments such as the 
UNGPs or the OECD 
Guidelines. Nevertheless, 
the regulation reiterates that 
all consumers, including the 
most vulnerable, such as 
children, older persons, or 
persons with disabilities, have 
the right to safe products. It 
allocates a specific chapter 
on the right to information 
and remedy by reinforcing 
consumer rights, i.e., the 
right to be informed or to 
file a complaint where the 
product is dangerous, along 
with extending the possible 
remedies to be offered for 
consumers in the event of a 
recall.

The regulation does 
not set a concrete due 
diligence scheme. 
Nevertheless, it obliges 
manufacturers and 
economic operators to 
conduct an internal risk 
analysis before placing 
a product on the market 
by including information 
on the possible risks and 
the solutions or corrective 
measures to eliminate 
or mitigate such risks 
(including need for a 
new risk assessment 
on the products if new 
technologies, such as 
software updates, have 
a substantial impact on 
the safety of the original 
product).

It will apply without prejudice to the 
provisions of the Digital Services 
Act, while aiming for a safety net for 
products and risks to the health and 
safety of consumers that do not enter 
into the scope of application of the AI 
Act. It remains to be seen how these 
different instruments interact with 
each other in practice.

The General 
Data 
Protection 
Regulation 
(GDPR)

Rules on the 
processing of 
personal data of 
individuals

The GDPR was adopted on 
14 April 2016 and applied 
since 25 May 2018.

No direct reference to the 
UNGPs. However, the GDPR 
specifically acknowledges 
the inherent risks that data 
processing may pose to 
fundamental rights, including 
the right to private and family 
life, the protection of personal 
data, non-discrimination, 
freedom of thought, 
conscience, and religion; 
freedom of expression and 
information; the right to due 
process, and to an effective 
remedy in cases where 
interference has occurred.

The GDPR includes a 
series of due diligence 
requirements for 
businesses and aligns 
to a certain extent with 
the process of human 
rights due diligence as 
set out in the UNGPs. 
The regulation adopts 
a risk-based approach 
to determining the 
safeguards necessary 
to ensure citizens’ 
fundamental rights are 
adequately protected. 

The GDPR’s provisions will inevitably 
interact with the due diligence 
obligation in the proposed CSDD 
Directive and the CSRD. It remains 
to be seen how the CSDD Directive 
and CSRD can provide support in 
improved reporting and transparency 
concerning the data processing 
activities covered under the GDPR.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0346
https://www.consilium.europa.eu/en/press/press-releases/2022/11/29/council-and-european-parliament-agree-on-new-product-safety-rules/
https://data.consilium.europa.eu/doc/document/ST-16312-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16312-2022-INIT/en/pdf
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MEASURE NATURE STAGE
REFERENCE TO BHR 

FRAMEWORKS
DUE DILIGENCE REGULATORY ALIGNMENT

Regulation 
on Trade of 
Dual-use 
Items

Rules to 
strengthen 
control over the 
export, transit, 
brokering, 
and technical 
assistance of 
dual-use items.

The regulation was 
published in the Official 
Journal in June 2021 and is 
currently in force.

There is no direct reference 
to the UNGPs. However, 
the structure of the Internal 
Compliance Programme 
(ICP) aligns with the UNGPs 
approach to some extent. 
As the human rights due 
diligence mechanisms 
foreseen under the UNGPs, 
the ICPs are structured as 
ongoing risk management 
systems proportionate to 
human rights & humanitarian 
law risks related to the end-
use of dual-use items.

It requires exporters 
to adopt due diligence 
measures to identify 
possible human rights 
and humanitarian law 
violations risks in their 
value chain, particularly 
concerning the end-use 
of the exported cyber-
surveillance items.

The regulation constitutes a specific 
piece of the legislative framework 
due to its subject-specific focus 
limited to the end-use of dual-use 
items concerning the commission 
of human rights or humanitarian law 
violations.

Directive 
on Public 
Procure-
ment

Rules on public 
procurement 

In 2020, the EU Commission 
announced that a review 
of the Public Procurement 
Directive should take place 
in 2021. This review has 
since been delayed, and the 
EU Commission’s workplan 
does not make provision 
for a review in 2023. The 
elements within the directive 
related to business and 
human rights may not fall 
within the scope of this 
review. 

The Directive does not 
explicitly reference the 
UNGPs or the OECD 
Guidelines for Multinational 
Enterprises. However, it has 
a human rights dimension 
in requiring that economic 
operators comply with 
applicable environmental, 
social, and labour law 
obligations, including the 8 
ILO Core Conventions. 

The Public Procurement 
Directive does not require 
due diligence per se, 
so it is unclear how the 
requirements for socially 
responsible public 
procurement will align 
with due diligence as 
articulated in the CSDD 
Directive. 

It is unclear how the requirements 
for socially responsible public 
procurement will align with due 
diligence as articulated in the CSDD 
Directive. Nonetheless, when state 
bodies purchase goods and services, 
they act as a business. Should 
proposed due diligence legislation 
apply to state bodies when they are 
acting as a business, then the limited 
scope of due diligence allowed 
for under the Public Procurement 
Directive may need to be addressed.

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2021:206:FULL&from=EN
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In recent years the European Union has introduced a range of regulatory 
initiatives which, in different ways, seek to address the impacts that businesses 
have on the enjoyment of human rights and the environment. These include 
initiatives on Corporate Sustainability Reporting, Corporate Sustainability Due 
Diligence, and Sustainable Finance, as well as trade rules and import/export 
restrictions. Each measure aims to ensure that businesses, financial institutions, 
and the economic system as such develop responsibly and contribute to 
sustainable development. Central to advancing both these aims is fostering 
respect for human rights by business and financial institutions. The measures, 
however, vary in the degree to which they align with human rights or business and 
human rights standards. Further, the measures approach their shared objective 
from slightly different angles, each potentially forming a “piece of the puzzle”: 

•	 Some initiatives, such as those which create due diligence obligations like the 
Corporate Sustainability Due Diligence Directive, the Conflict Minerals and 
Timber Regulations, and the Deforestation Regulation, are aimed at ensuring 
that companies establish policies and processes, which would enable them 
to identify and address the impacts that they have on people and planet; 

•	 Some initiatives, such as the Corporate Sustainability Reporting Directive 
and Sustainable Finance Disclosures Regulation, aim to encourage 
sustainable behaviour through disclosure regimes, requiring companies to 
report on the impacts they have on people and the planet, as well as their 
governance, policies, and procedures for managing such impacts; 

•	 Others, like efforts to build green and social taxonomies, provide a 
classification system of economic activities and their sustainability 
contributions with the ambition to drive sustainable investment and combat 
green and social washing; and

•	 Others still leverage EU market access to encourage corporate actors to 
address their human rights impacts, such as the Forced Labour Ban, the 
Conflict Minerals and Timber Regulations, the Batteries Regulation, and 
the Deforestation Regulation, and the due diligence obligations in the 
proposed Corporate Sustainability Due Diligence Directive by its direct and 
indirect application to non-EU companies. 

2 INTRODUCTION

There is a need for regulatory alignment, in particular with the reforms currently 
under consideration under the Sustainable Finance and Corporate Sustainability 
Due Diligence Directive. However, while there is an acknowledged need for policy 
coherence, each initiative is at a different stage in the legislative process. Some are 
in force, some have been adopted as proposals but have not yet been through the 
full legislative process, and others are still in the development and consultation 
phases. There remain points of potential misalignment and overlap between each 
of the initiatives considered as part of this publication.

As each of these initiatives potentially contributes, in some way, to the respect 
for human rights by business, there is further a need to ensure consistency with 
international instruments such as the UN Guiding Principles on Business and 
Human Rights (UNGPs), the OECD Guidelines for Multinational Enterprises 
(OECD Guidelines) and the OECD Due Diligence Guidance for Responsible 
Business Conduct (OECD Due Diligence Guidance).  

Alignment with the UNGPs varies significantly across these initiatives, adding 
to the complexity of the EU’s developing infrastructure around business and 
human rights. This comes with implementation challenges to the companies 
directly targeted by the laws, but also creates challenges and opportunities 
as it relates to developing a “smart mix” of mutually reinforcing initiatives. 
Regarding the UNGPs and OECD Guidelines as critical touchstones for the 
development and implementation of each of these regulatory reforms is a 
practical means of facilitating regulatory alignment and policy coherence, as 
well as a common understanding of human rights in a private sector context.

This publication provides an overview of the various EU regulatory initiatives of 
relevance to business and human rights. Each section briefly: summarises the 
measure; notes the stage the measure is at in the legislative process; describes 
how the measure relates to business and human rights; and finally, considers 
what piece the measure contributes to the broader puzzle. Each section is 
designed to be a standalone summary of each particular measure as it relates 
to business and human rights, and will be updated periodically to capture 
developments as the various legislative processes proceed. An overview table 
of the various measures is included in Section 1. 

https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
http://mneguidelines.oecd.org/guidelines/
http://mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
http://mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
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A OVERARCHING 
POLICY INITIATIVES

3 SUMMARY OF REGULATORY MEASURES



16Revision date: 29/04/24

There are a number of overarching EU policy initiatives of relevance to business 
and human rights, and which inform the various initiatives and legislative 
proposals discussed below. Key among them is the European Green Deal, a 
suite of policy and legislative initiatives announced in 2019 aimed at achieving 
no net emissions of greenhouse gases by 2050. Key elements include 
decoupling economic growth from resource use and ensuring no person or 
place is left behind in the green transition. 

A number of key legislative and policy initiatives of relevance to business 
impacts on the enjoyment of human rights fall within the umbrella of the Green 
Deal, including: 
•	 The Action Plan on Sustainable Finance, which includes the Sustainable 

Finance Disclosure Regulation (2019/2088) and the Taxonomy Regulation 
(2020/852); 

•	 Measures that place restrictions on access to the single market for certain 
commodities on the basis of their human rights and environmental impacts, 
such as the Deforestation Regulation; 

•	 Measures that form an integral part of the European Green Deal and aim 
to promote the circular economy and reduce the environmental and social 
impact throughout the life cycle of commodities, such as the Batteries 
Regulation;

•	 Measures that complement the efforts under the European Green Deal 
to support the fast transition to climate neutrality and net-zero industrial 
transformation, such as the Green Deal Industrial Plan for the Net-Zero 
Age; and

•	 The Fisheries Policy Package (2023), which includes a range of measures 
to improve the sustainability and resilience of the EU’s fisheries and 
aquaculture sector, in line with the European Green Deal.

Other key initiatives, such as the adopted Corporate Sustainability Reporting 
Directive and the Corporate Sustainability Due Diligence Directive under the 
Sustainable Corporate Governance Initiative, fall within social and employment 
policy, “An Economy that Works for People”, although they relate to the 
objectives of the Green Deal. 

Other initiatives considered in this briefing, such as measures which place 
restrictions on the import of conflict minerals and certain timber products, 
predate the European Green Deal, but contribute to its aims. 
 
Another key framework underpinning the EU’s initiatives to further 
sustainability in the context of private sector initiatives is the 2020 European 
Pillar of Social Rights and the accompanying action plan. The Social Pillar 
covers many aspects relevant to conditions for workers, including in the context 
of equal opportunities and access to the labour market as well as around 
ensuring fair working conditions. The implementation of the action plan is set 
for 2025. 

Although not elaborated on in this paper, other initiatives relevant to business 
and human rights include:
•	 Measures that tackle specific human rights issues, including labour 

rights, such as the pay transparency directive adopted in December 2023, 
designed to strengthen the application of the principle of equal pay for 
equal work or work of equal value between men and women through pay 
transparency and enforcement mechanisms; the directive adopted in 
October 2022 and addressing adequate minimum wages; the directive 
on improving the gender balance among directors of listed companies 
adopted in November 2022 which aims to achieve a gender-balanced 
representation among top management positions; the platform work 
directive aiming to improve working conditions of platform workers across 
the EU; the directive on the protection of workers from the risks related to 
exposure to asbestos at work; or measures introduced to further strengthen 
and promote social dialogue and collective bargaining at EU level, 
including ‘Tripartite Declaration for a Thriving European Social Dialogue’ 
signed in January 2024, and proposed revisions to the European Works 
Councils (EWCs) Directive to further improve social dialogue in the EU;

•	 Measures that aim to improve social sustainability in certain sectors, such 
as the ongoing work on access to essential services; or the proposed 
“pharmaceutical package”, which aims to revise the EU’s pharmaceutical 
legislation to make medicines more available, accessible and affordable; 

•	 Measures directed at repairing the economic and social damage caused by 
the COVID-19 pandemic, such as the Recovery and Resilience Facility, an 

A OVERARCHING POLICY INITIATIVES

https://ec.europa.eu/info/publications/communication-european-green-deal_en
https://ec.europa.eu/info/publications/sustainable-finance-renewed-strategy_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/sustainable-finance/sustainability-related-disclosure-financial-services-sector_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/sustainable-finance/sustainability-related-disclosure-financial-services-sector_en
https://ec.europa.eu/info/law/sustainable-finance-taxonomy-regulation-eu-2020-852_en
https://ec.europa.eu/info/law/sustainable-finance-taxonomy-regulation-eu-2020-852_en
https://data.consilium.europa.eu/doc/document/ST-16298-2022-INIT/en/pdf
https://www.consilium.europa.eu/en/press/press-releases/2022/12/09/council-and-parliament-strike-provisional-deal-to-create-a-sustainable-life-cycle-for-batteries/
https://www.consilium.europa.eu/en/press/press-releases/2022/12/09/council-and-parliament-strike-provisional-deal-to-create-a-sustainable-life-cycle-for-batteries/
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_510
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_510
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_828
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://commission.europa.eu/business-economy-euro/doing-business-eu/corporate-sustainability-due-diligence_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-20-principles_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-20-principles_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-investment/european-pillar-social-rights/european-pillar-social-rights-action-plan_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7739
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2041&qid=1677067390783
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2381
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2381
https://www.consilium.europa.eu/en/press/press-releases/2024/03/11/platform-workers-council-confirms-agreement-on-new-rules-to-improve-their-working-conditions/
https://www.consilium.europa.eu/en/press/press-releases/2024/03/11/platform-workers-council-confirms-agreement-on-new-rules-to-improve-their-working-conditions/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023L2668
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_290
https://ec.europa.eu/social/main.jsp?catId=1632&langId=en
https://ec.europa.eu/commission/presscorner/detail/en/ip_24_147
https://ec.europa.eu/social/main.jsp?catId=1592&langId=en
https://www.europarl.europa.eu/news/en/press-room/20240408IPR20308/parliament-adopts-its-position-on-eu-pharmaceutical-reform
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_992
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instrument under the  NextGenerationEU, which includes provision for fair 
climate and digital transitions;

•	 Measures concerning the EU’s external activities, such as the 2020-2024 
Action Plan on Human Rights and Democracy, which contains specific 
provisions on business impacts on the enjoyment of human rights;

•	 Measures that address the sustainability of products sold on the 
single market, such as the proposed Regulation for setting ecodesign 
requirements for sustainable products under the Sustainable Product 
Policy Initiative or the EU Strategy for Sustainable and Circular Textiles;

•	 Measures to protect the environment, such as the  Directive on the 
protection of the environment through criminal law, adopted in 2024, which 
aims to strengthen the provisions on criminal sanctions for natural and 
legal persons; or rules to reduce textile and food waste establishes binding 
waste reduction targets, or measures to protect the environment and health 
by restricting intentionally added microplastics in various products such as 
cosmetics, detergents, fertilisers, toys, medicines, and medical devices;  

•	 Measures addressing corporate tax payment, such as a directive for 
minimum corporate tax for large companies, adopted in December 2022; 

•	 Measures which impact access to remedy, such as the Rome II Regulation 
and Brussels Recast Regulation, which specify: the law applicable to a 
non-contractual civil claim; and jurisdiction and enforcement of judgments, 
respectively; 

•	 Measures to strengthen the rules that prevent and combat trafficking in 
human beings, particularly for labour exploitation, such as the proposed 
directive on preventing and combating trafficking in human beings and 
protecting its victims;

•	 Measures to protect individuals and organisations working on matters 
of public interest such as fundamental rights, allegations of corruption, 
protection of democracy or the fight against disinformation against 
unfounded and abusive lawsuits, such as the Directive on protection of 
journalists and human rights defenders from manifestly unfounded or 
abusive court proceedings; and

•	 Measures to protect consumers, such as the Directive aims to ban 
greenwashing and misleading product information.

As the next European elections are scheduled to take place between 6-9 
June 2024, people living in the EU will elect the members who will represent 
them in the European Parliament until 2029. Following the elections, the 
European Parliament will vote to approve the new President of the European 
Commission, and the new European Commission will be formed.

Legislative process for some of the initiatives listed above and elaborated on 
in this paper is still ongoing, and the last plenary session for the European 
Parliament is expected to be held during April 2024. All votes taken by the 
Parliament in plenary session before the elections will remain legally valid 
for the next Parliament. Regarding legislative matters that have not been 
presented to the plenary prior to the elections, the work undertaken during the 
preceding parliamentary term lapses, unless the new Parliament’s Conference 
of Presidents decides to continue the work already initiated on those files.

https://ec.europa.eu/info/strategy/recovery-plan-europe_en
https://www.consilium.europa.eu/media/46838/st12848-en20.pdf
https://www.consilium.europa.eu/media/46838/st12848-en20.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022PC0142
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022PC0142
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12567-Sustainable-products-initiative_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12567-Sustainable-products-initiative_en
https://eur-lex.europa.eu/resource.html?uri=cellar:9d2e47d1-b0f3-11ec-83e1-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.consilium.europa.eu/en/press/press-releases/2024/03/26/environmental-crime-council-clears-new-eu-law-with-tougher-sanctions-and-extended-list-of-offences/#:~:text=Today%2C%20the%20Council%20formally%20adopted,of%20criminal%20offences%20and%20penalties.
https://www.europarl.europa.eu/news/en/press-room/20240308IPR19011/meps-call-for-tougher-eu-rules-to-reduce-textiles-and-food-waste
https://commission.europa.eu/news/commission-protects-environment-and-health-restricting-intentionally-added-microplastics-2023-09-25_en
https://commission.europa.eu/news/commission-protects-environment-and-health-restricting-intentionally-added-microplastics-2023-09-25_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523&qid=1677082724359
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523&qid=1677082724359
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32007R0864
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32012R1215
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022PC0732
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022PC0732
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0117(COD)&l=en
https://www.europarl.europa.eu/pdfs/news/expert/2024/1/press_release/20240112IPR16772/20240112IPR16772_en.pdf
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The EU has undertaken a number of steps focused on driving 
companies to better manage and report on sustainability matters, 
both within their own operations and across their value chains. The 
two main developments in this area are the Corporate Sustainability 
Due Diligence Directive, which includes a mandatory due diligence 
obligation with respect to human rights and environmental impacts; 
and and the Corporate Sustainability Reporting Directive, which 
concerns disclosures on a range of sustainability matters. 

Both of these measures focus on sustainability more broadly, 
considering not only environmental and climate change impacts, 
but also the impacts that a company may have on the enjoyment of 
human rights.

B COMPANY FOCUSED 
INITIATIVES
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B.1 CORPORATE SUSTAINABILITY DUE DILIGENCE DIRECTIVE

WHAT IS IT?

The Corporate Sustainability Due Diligence Directive (CSDD Directive) 
(formerly the Sustainable Corporate Governance Initiative) outlines broad, 
cross-sectoral due diligence requirements across the value chain, with certain 
limitations. It will apply to large EU companies of over 1000 employees and 
EUR 450million turnover and non-EU companies with a net turnover of EUR 
450million in the EU. It will also apply to companies which do not meet these 
thresholds, but is the ultimate parent company of a group which reaches these 
thresholds, as well as companies that have entered into franchising or licensing 
agreements in the EU in return for royalties amounting to more than EUR 
22.5million in the EU, and a net turnover of more than EUR 80million. The 
proposal expressly excludes SMEs from its scope.  

Member States will have two years to transpose its requirements into their 
national laws, with obligations to be phased in as follows:

• 3 years: Transposition laws would apply to companies of 5,000 employees 
and a turnover of 1.5billion EUR

• 4 years: Transposition laws would apply to companies of 3,000 employees 
and a turnover of 900million EUR

• 5 years: Transposition laws would apply to companies of 1,000 employees 
and a turnover of 450million EUR

Under the CSDD Directive, Member States are obliged to ensure that 
companies carry out due diligence by:

• integrating due diligence into their policies;

• identifying actual or potential adverse impacts;

• preventing and mitigating potential adverse impacts, bringing actual 
adverse impacts to an end, and minimising their extent;

• provide remediation in case of actual adverse impacts;

• carry out meaningful engagement with stakeholders;

• establishing and maintaining a notification and complaints procedure;

• monitoring the effectiveness of their due diligence policy and measures; and

• publicly communicating on due diligence.

Companies are required to undertake due diligence on their own operations, 
their subsidiaries, and also business partners in its so-called “chains of 
activities”. This entails, first, the activities of upstream business partners that 
relate to the products and services of the company in question and, second, 
specific activities of downstream business partners, including the distribution, 
transport and storage of products, provided that these activities are carried out 
for the company or on its behalf.

Compliance with the national laws transposing the requirements of the CSDD 
Directive will be enforced by a system of Member State Supervisory Authorities 
with powers to investigate and sanction, linked through a European network. This is 
supported by the requirements that companies establish a complaints procedure 
available to affected parties, including CSOs or trade unions, and a civil liability 
mechanism that allows affected people to claim damages where the failure of a 
company to comply with the due diligence requirements results in harm. 
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B.1 CORPORATE SUSTAINABILITY DUE DILIGENCE DIRECTIVE

HOW DOES IT RELATE TO BHR? 

The Explanatory Memorandum and Recitals to the CSDD Directive proposal 
expressly refer to the requirements of the UNGPs and OECD Guidelines. 
The due diligence process outlined in the proposal generally aligns with the 
expectations of these frameworks; however, there are some critical departures. 
For example, by limiting the scope of due diligence to the supply chain and 
select parts of the downstream value chain, rather than the whole of the value 
chain as expected by the UNGPs and OECD Guidelines. For more details 
on downstream due diligence and the expectations of these frameworks, 
please see the separate DIHR publication “Due diligence in the downstream 
value chain: case studies of current company practice.” Further, while the 
UNGPs expect that companies should identify adverse impacts against all 
internationally recognised human rights, the CSDD Directive takes a more 
limited approach. First, the human rights a company is required to consider is 
much more limited and subject to complex conditions; and second, in defining 
an adverse human rights impact by reference to an “abuse” of a right, rather 
than action which “removes or reduces the ability of an individual to enjoy his 
or her human rights”. There remain further discrepancies when it comes to the 
qualified requirements for financial institutions.

For a deeper analysis, please see the following DIHR publications: The EU 
Corporate Sustainability Due Diligence Directive: Maximising impact through 
transposition and implementation, which analyses the final text of the Directive 
in Detail, State of play on the EU’s Corporate Sustainability Due Diligence 
Directive: five key takeaways, which compares the negotiating positions of 
the Council and EP to the Commission’s text, and Legislating for Impact, 
which focuses on the Commission proposal for a CSDD Directive. See also 
the ENNHRI Statement on the proposal for a Corporate Sustainability Due 
Diligence Directive.

WHAT STAGE IS IT AT?

The CSDD Directive was announced in April 2020 and underwent an Inception 
Impact Assessment and a public consultation between October 2020 and 
February 2021. The proposal emerged as an initiative overseen by the 
Directorate General for Justice and Consumers (DG JUST), but in July 2021, 
the Directorate General for the Internal Market (DG GROW) joined the file. The 
Commission initially indicated that it would publish a proposal in June 2021 and 
subsequently in December 2021, but their proposals twice received a “red card” 
from the EU Regulatory Scrutiny Board (RSB). The proposed CSDD Directive 
was eventually published on 23 February 2022. The Council of the European 
Union (Council) and the European Parliament (EP) subsequently adopted 
their own positions in December 2022 and June 2023 respectively. Trilogue 
negotiations commenced on 6 June 2023, and a political agreement was 
reached on 14 December 2023. However, following indications that Germany 
would abstain from confirming the December Agreement in a Coreper meeting 
initially scheduled for 9 February 2024, a number of other Member States 
also indicated that they may also abstain or vote against the deal. This led to a 
reopening of negotiations among the Member States to try to secure a qualified 
majority enabling the CSDDD to proceed through the remaining stages of the 
legislative process. On 15 March 2024 a new proposal was confirmed by the 
European Council in a Coreper meeting held on that date and later confirmed 
by the European Parliament Committee on Legal Affairs on 19 March 2024. The 
March Agreement was adopted in a plenary session of the EP on 24 April 2024.  
 

https://www.humanrights.dk/publications/due-diligence-downstream-value-chain-case-studies-current-company-practice
https://www.humanrights.dk/publications/due-diligence-downstream-value-chain-case-studies-current-company-practice
https://www.ohchr.org/sites/default/files/Documents/Publications/HR.PUB.12.2_En.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/HR.PUB.12.2_En.pdf
https://www.humanrights.dk/publications/eu-corporate-sustainability-due-diligence-directive-maximising-impact-through
https://www.humanrights.dk/publications/eu-corporate-sustainability-due-diligence-directive-maximising-impact-through
https://www.humanrights.dk/publications/eu-corporate-sustainability-due-diligence-directive-maximising-impact-through
https://www.humanrights.dk/publications/state-play-eus-corporate-sustainability-due-diligence-directive-five-key-takeaways
https://www.humanrights.dk/publications/state-play-eus-corporate-sustainability-due-diligence-directive-five-key-takeaways
https://www.humanrights.dk/publications/legislating-impact-analysis-proposed-eu-corporate-sustainability-due-diligence
https://ennhri.org/wp-content/uploads/2023/04/ENNHRI-Statement-on-proposal-for-CSDDD.pdf
https://ennhri.org/wp-content/uploads/2023/04/ENNHRI-Statement-on-proposal-for-CSDDD.pdf
https://www.business-humanrights.org/en/latest-news/eu-commissioner-for-justice-commits-to-legislation-on-mandatory-due-diligence-for-companies/
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance/public-consultation
https://ec.europa.eu/info/departments/justice-and-consumers_en
https://ec.europa.eu/growth/index_en
https://ec.europa.eu/info/law/law-making-process/regulatory-scrutiny-board_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0071
https://www.consilium.europa.eu/en/press/press-releases/2022/12/01/council-adopts-position-on-due-diligence-rules-for-large-companies/
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0209_EN.html
https://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/
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B.1 CORPORATE SUSTAINABILITY DUE DILIGENCE DIRECTIVE

PIECE OF THE PUZZLE? 

The CSDD Directive imposes due diligence obligations which require covered 
companies to identify and address human rights impacts consistent with the 
process of human rights due diligence outlined in the UNGPs. 

The Explanatory Memorandum to the proposal notes that a number of EU 
Member States, including France, Germany, and the Netherlands, have already 
enacted their own versions of a due diligence law, each of which differs slightly 
in scope, content, and enforcement. The proposal, therefore, aims to address 
the risk of fragmentation and the possibility that diverging approaches will 
jeopardise a level playing field. 

The broader, cross-sectoral approach to due diligence set out in the CSDD 
Directive will need to be considered alongside existing regulations, which 
include a narrower due diligence component, such as the Conflict Minerals, 
Batteries, and Timber Regulations, as well as the forthcoming Forced Labour 
Ban. The Deforestation Regulation explicitly contemplates this and anticipates 
that the more specific due diligence requirements with respect to deforestation 
will sit alongside the overarching due diligence obligation expected in the 
CSDD Directive. This is consistent with provisions in the CSDD Directive which 
specify that nothing in the CSDD Directive shall constitute grounds for reducing 
the level of protection of human rights or protection of the environment or 
climate existing at the time of the adoption of the Directive. Further, the CSDD 
Directive shall not prejudice other obligations with respect to human rights or 
the environment, meaning that if more extensive or specific protections apply 
in other EU laws, the stricter obligation shall prevail.

The CSDD Directive does not include transparency requirements obliging 
companies to make disclosures about their due diligence processes as 
relevant rules are already enshrined in the CSRD (discussed below). It only 
demands annual statements on corporate due diligence processes from those 
companies that are not subject to the CSRD, especially non-EU companies. 
Whether disclosure requirements follow from the CSRD or the CSDD Directive, 

care must be taken to ensure that the provisions are adequate to meet the 
expectations of the UNGPs, in particular, the expectation of continuous 
disclosure and communication, which may not be adequately addressed 
through annual reporting requirements. Further, a consistent and coherent 
approach should be taken between the scope of the disclosures required and 
the scope of due diligence required under the CSDD Directive. For example, 
the CSRD and associated ESRS currently require disclosures to be made in 
relation to the full value chain, including impacts on consumers and end users.    

Compliance with the proposed CSDD Directive is referred to in the Critical Raw 
Materials Act as one element to assess the sustainable implementation of a 
project for the purpose of granting strategic status, which has the benefit of 
streamlined permitting processes and facilitation of financing opportunities. 
As such, efforts should be taken to ensure that the proposed CSDD Directive 
provides a relevant metric to assess the sustainability of a project under the 
proposed Critical Raw Materials Act. 

The CSDD Directive includes reliance on certification scheme as means of 
undertaking due diligence, as does the proposed Critical Raw Materials Act, 
and, to some extent, the Conflict Minerals Regulation and the Deforestation 
Regulation. Accordingly, efforts should be made to ensure a coherent approach 
to the development of criteria for such schemes. 

The CSDD Directive will have relevance not only within the EU but also on 
global value chains, where it will impact on a wide range of non-EU entities 
and activities as EU based entities cascade requirements onto their suppliers 
outside the EU. In addition to guidance, tools and resources on how companies 
should fulfill their due diligence obligations, accompanying measures such 
as development cooperation and trade policy are critical tools to create the 
required enabling environment in third countries and help guard against the 
possibility of irresponsible divestment.

https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000034290626/
https://zoek.officielebekendmakingen.nl/stb-2019-401.html
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WHAT IS IT? WHAT STAGE IS IT AT?

B.2 CORPORATE SUSTAINABILITY REPORTING DIRECTIVE

The Corporate Sustainability Reporting Directive (CSRD) replaced the Non-
Financial Reporting Directive (NFRD) adopted in 2014 and effective from 2017, 
which sets out rules on the disclosure of non-financial information by certain 
large EU-based companies, including disclosures on environmental, social, 
human rights, anti-bribery and corruption and diversity matters. It does so 
through amendments to the Accounting Directive, the Transparency Directive, 
the Audit Directive, and the Audit Regulation. The CSRD reframes the reporting 
requirements from a collection of non-financial topics for reporting to a 
requirement to report on “sustainability matters” and “principal adverse impacts”, 
concepts derived from the Sustainable Finance Disclosure Regulation. 

The Directive requires covered companies to include in their annual management 
reports “information necessary to understand the undertaking’s impacts 
on sustainability matters, and information necessary to understand how 
sustainability matters affect the undertaking’s development, performance and 
position” (CSRD, Article 19a). It also specifies the reporting topics as they relate to 
environmental, social and governance issue areas (CSRD, Article 29b).

The CSRD introduces detailed European Sustainability Reporting Standards 
(ESRS) that all reporting companies will be required to use. For further detail 
on the European Sustainability Reporting Standards, please see the following 
section (from p 25).

Importantly the Directive also establishes rules concerning assurance of 
sustainability reporting. These aim to significantly improve the quality of 
companies’ sustainability reporting. In the first instance it introduces a 
requirement for limited assurance with the aim to move to reasonable assurance 
in the longer term. Company reports will be required to be uploaded in electronic 
format and accessible through a Single Access Point to be developed by the 
European Securities and Markets Authority.
  

The CSRD was published in the EU Official Journal on 16 December 2022 
and entered into force on 5 January 2023. Member States are expected to 
transpose the Directive into national law by July 6 2024. 

Companies captured by the CSRD will be required to report on a staggered 
timetable as follows:

• Companies subject to the NFRD will need to comply with the provisions 
of the CSRD beginning from 1 January 2024 (i.e., reporting in 2025 on the 
basis of 2024 data); 

• Other large companies not currently subject to the NRFD must comply from 
1 January 2025 onward (i.e., reporting in 2026 on the basis of 2025 data); 

• SMEs will need to comply from 1 January 2026 (i.e., reporting in 2027 on 
the basis of 2026 data); and 

• Third-country companies will need to comply from 1 January 2028 (i.e., 
reporting in 2029 on the basis of 2028 data).

• The CSRD is overseen by the EU Directorate General for Financial Stability 
and Capital Markets (DG FISMA).

Approximately 50000 companies are expected to be covered by the Directive 
once fully implemented. The CSRD is overseen by the EU Directorate General 
for Financial Stability and Capital Markets (DG FISMA).

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2022.322.01.0015.01.ENG&toc=OJ%3AL%3A2022%3A322%3ATOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0095
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013L0034
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0109
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006L0043
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014R0537
https://www.europarl.europa.eu/legislative-train/theme-an-economy-that-works-for-people/file-european-single-access-point
https://finance.ec.europa.eu/capital-markets-union-and-financial-markets/company-reporting-and-auditing/company-reporting/corporate-sustainability-reporting_en
https://ec.europa.eu/info/departments/financial-stability-financial-services-and-capital-markets-union_en
https://ec.europa.eu/info/departments/financial-stability-financial-services-and-capital-markets-union_en
https://ec.europa.eu/info/departments/financial-stability-financial-services-and-capital-markets-union_en
https://ec.europa.eu/info/departments/financial-stability-financial-services-and-capital-markets-union_en


23Revision date: 29/04/24

PIECE OF THE PUZZLE? HOW DOES IT RELATE TO BHR? 

B.2 CORPORATE SUSTAINABILITY REPORTING DIRECTIVE

The CSRD and its associated disclosure standards aim for consistency with 
international instruments such as the UNGPs and the OECD Due Diligence 
Guidance and related sectoral guidelines, the UN Global Compact, the 
Tripartite Declaration of Principles of the International Labour Organisation 
concerning Multinational Enterprises and Social Policy, the ISO 26000 
standard on social responsibility, and the UN Principles for Responsible 
Investment.

The Directive’s understanding of due diligence aligns with the UNGPs as a 
process that undertakings carry out to identify, prevent, mitigate, and remediate 
the principal actual and potential adverse impacts connected with their 
activities. The proposal also incorporates other concepts from the UNGPs, 
requiring companies to report on “principal” adverse impacts connected with an 
undertaking’s activities, including impacts directly caused by the undertaking, 
impacts to which the undertaking contributes, and impacts which are otherwise 
linked to the undertaking’s value chain. Although the concept of “principal” 
impacts is intended to align with the UNGPs principle of severity, the use of 
terminology which departs from the UNGPs could lead to conceptual confusion. 
The CSRD requires undertakings to disclose on social factors. Human rights are 
considered a subset of “social”  and is listed separately from equal opportunity 
and certain issues related to labour. Equal opportunities, working conditions, 
and other areas that the EU wishes to highlight are, however, ultimately included 
within human rights and should be considered as part of an overarching 
obligation to report on the undertaking’s human rights impacts.     

The CSRD requires undertakings to disclose a description of the due diligence 
process implemented with regard to sustainability matters, the principal 
actual or potential adverse impacts connected with the undertaking’s value 
chain, including its own operations, its products and services, its business 
relationships and its supply chain; any actions taken, and the result of such 
actions, to prevent, mitigate or remediate actual or potential adverse impacts. 

Although the CSRD requires disclosures of the due diligence processes a 
company is using with respect to sustainability matters, it does not itself require 
the exercise of due diligence. It therefore constitutes a softer element in the 
mix of measures which should be designed to work alongside a harder element 
provided by the due diligence obligation in the CSDD Directive. Given that the 
CSRD was adopted before the CSDD Directive, particular care needs to be 
taken to ensure that the form of disclosures required by ESRSs are adequate to 
meet the CSDD Directive requirements, as the CSDD Directive relies on CSRD 
for the reporting part. Further, the CSRD disclosure standards have a wider 
scope than that of the CSDD Directive, e.g., covering both negative and positive 
impacts on people and planet in addition to financial risks and opportunities 
to the undertaking linked to sustainability impacts.  As a result, there will likely 
be a need to specify which disclosure requirements of the CSRD are those 
that discharge the CSDD Directive obligations and which serve a different 
purpose. This will also be key for demonstrating alignment with article 18 of 
the Taxonomy Regulation. Further, potential conflicting requirements or cross-
pressures need to be carefully thought through. For instance, how obligations 
to transparently report severe impacts under the CSRD will interact with a 
potential liability mechanism seeking accountability for such impacts under the 
CSDD Directive regime. 

Careful consideration should be given to the extent to which the CSRD meets 
the information needs of the CSDD Directive. The CSDD Directive aims to align 
with the key international frameworks of the UNGPs and OECD Guidelines, both 
of which consider due diligence, including the responsibility to communicate, 
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as a continuous ongoing process. The requirement to report annually under 
the CSRD may not meet this expectation of continuous disclosure. Further, 
as the CSRD entered into force before the CSDD Directive, efforts should be 
made to tackle differences in the scope of reporting required under the CSRD 
and the scope of due diligence required under the CSDD Directive, pursuing 
alignment with international standards to the greatest extent possible. For 
example, as the CSRD requires disclosures to be made in relation to the full 
value chain, including impacts on consumers and end users associated with the 
downstream value chain care should be taken to ensure that the more limited 
approach to the value chain taken by the CSDD Directive does not stand in the 
way of full value chain reporting as envisaged by the CSRD and ESRS.  

The CSRD requires disclosure of “sustainability matters”, a concept derived 
from the disclosures on “sustainability factors” in the Sustainable Finance 
Disclosure Regulation. However, it is not entirely clear how the CSRD will 
work with the Sustainable Finance Disclosure Regulation (SFDR), which 
requires disclosures from financial market participants on  the sustainability 
of their investments and therefore is dependent on data provided by portfolio 
companies. Notably, the Sustainable Finance Disclosure delegated regulation 
requires financial actors to periodically disclose information on whether an 
investment is aligned with the OECD Guidelines and the UNGPs as well as to 
disclose information on the share of investments in companies that violate 
the UN Global Compact Principles and OECD Guidelines. On the other 
hand, the CSRD provides that companies must disclose their due diligence 
processes, but does not explicitly require that companies demonstrate in 
their sustainability reporting that these processes are aligned with the OECD 
Guidelines and the UNGPs. 

Finally, consideration should be given to whether the CSRD and associated ESRS 
meet the information needs of other regulations. For example, the  states that 
operators falling within the scope of other EU legislative instruments that lay 
down requirements regarding value chain due diligence may fulfil their reporting 
obligations by including the required information when reporting in the context of 
other EU legislative instruments, such as the CSRD.

B.2 CORPORATE SUSTAINABILITY REPORTING DIRECTIVE
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WHAT IS IT?

B.3 EUROPEAN SUSTAINABILITY REPORTING STANDARDS

The CSRD requires undertakings to report on non-financial matters in accordance 
with a set of European Sustainability Reporting Standards (ESRS). The CSRD 
states that the Commission shall adopt delegated acts (which are non-legislative 
acts adopted by the European Commission that serve to amend or supplement 
the primary legislation and are of a technical nature) to provide for these ESRS, 
which specify the information that undertakings are required to report. The 
delegated acts setting out the ESRS are to be reviewed at least three years after 
adoption. The ESRS are adopted on the basis of technical advice provided by the 
European Financial Reporting Advisory Group (EFRAG).

The first set of ESRS introduces sector-agnostic disclosure standards. Other 
delegated acts are under way including to introduce standards for listed SMEs 
as well as sector specific disclosure requirements. 

In line with the CSRD, the sector agnostic ESRS require double materiality 
disclosures, meaning that an undertaking is be required to report not only on 
how sustainability matters impact the undertaking but also what impacts the 
undertaking has on people and planet. The overall architecture of the ESRS 
is arranged around a set of cross-cutting disclosure requirements, requiring 
companies to set out their general strategy, governance, and materiality 
assessment, and a set of topical disclosure requirements on Environmental, 
Social, and Governance matters.  

Human rights-related disclosures are situated with the Social topical standard, 
and disclosures are required in relation to four groups of rightsholders: own 
workforce; workers in the value chain; affected communities; and consumers 
and end users. Undertakings are also required to make disclosures concerning 
their due diligence, both under the general cross-cutting standards and the 
topical standards. 
 

WHAT STAGE IS IT AT?

In June 2020, EFRAG was given the mandate to develop draft EU sustainability 
reporting standards. In March 2021, the EFRAG Project Task Force on 
preparatory work for elaborating possible EU non-financial reporting standards 
published technical recommendations and a roadmap for developing the 
reporting standards. In April 2022, the task force published exposure drafts 
for public consultation of the first set of cross-cutting and topical ESRS, which 
went to public consultation between 30 April and 8 August 2022. 

In April 2022, EFRAG formed the EFRAG Sustainability Reporting Board, 
which supported by the EFRAG Technical Expert group is tasked with the 
responsibility to provide technical advice to the European Commission. 
Following consultation, the first set of draft ESRS covering cross-cutting and 
topical reporting were delivered by EFRAG to the European Commission on 
23 November 2022. Following consultations among Member States, other EU 
bodies as well as a short external consultation, the Commission adopted the 
delegated regulation on the ESRS on 31 July 2023. 

A second set of sectoral standards and standards for SMEs are in development 
by EFRAG. Following a request by the European Commission in March 2023, 
EFRAG Sustainability Reporting Board decided to prioritise guidance on the 
implementation of the first set of standards over the preparatory work on 
specific sectors and SMEs. Priority has been given to guidance on materiality 
assessment and value chain. As a result, the publication of the second set of 
draft standards and the respective consultations for the second set of standards 
has been postponed. EFRAG is consulting on draft SME standards in the spring 
of 2024 whilst it is expected to produce sector standards by 2026 instead of 
2024 as originally planned. 

https://efrag.org/
https://www.efrag.org/Activities/2010051123028442/Sustainability-reporting-standards-roadmap
https://www.efrag.org/News/Project-434/Appointed--Members-and-Chair-of-the-European-Lab-Project-Task-Force-on-preparatory-work-for-the-elaboration-of-possible-EU-non-financial-reporting-standards-
https://www.efrag.org/News/Project-434/Appointed--Members-and-Chair-of-the-European-Lab-Project-Task-Force-on-preparatory-work-for-the-elaboration-of-possible-EU-non-financial-reporting-standards-
https://www.efrag.org/Lab2
https://efrag.org/lab6
https://www.efrag.org/Assets/Download?assetUrl=/sites/webpublishing/SiteAssets/EFRAG+Press+release+First+Set+of+draft+ESRS.pdf
https://finance.ec.europa.eu/news/commission-adopts-european-sustainability-reporting-standards-2023-07-31_en
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PIECE OF THE PUZZLE? 

HOW DOES IT RELATE TO BHR? 

The ESRS refer and commit to alignment with a responsible business conduct 
due diligence approach. The approach to due diligence under the CSRD 
is referred to in the cross-cutting standards and generally aligns with the 
approach to due diligence set out in the UNGPs and OECD Guidelines.  

Meaningful implementation of due diligence enables reporting entities to 
identify impacts that are material from an impact materiality perspective, 
meaning impacts on people and on the planet. The ESRS link the 
identification phase of due diligence and the assessment of impact 
materiality through  specific reference to the process of due diligence in 
the UNGPs and OECD Guidelines. Another link is made with the alignment 
of the definition of impact materiality with the UNGPs criteria for severe 
impacts. A third important link is the emphasis on engagement with affected 
stakeholders to inform materiality assessments.  

The ESRS contain the stages of due diligence as described in the OECD 
due diligence guidance. It positively also construes the reporting obligation 
in accordance with impacts across the full value chain. However, the ESRS 
embed due diligence aspects at various stages at different levels within the 
architecture of the ESRS: the identification phase is considered only in the 
cross-cutting disclosure requirements, whereas the subsequent stages, 
taking action to avoid and address impacts, tracking implementation and 
results and ensuring remedy are addressed to varying degrees in the topical 
standards. The social topical standards are broken down into stakeholder 
groups (own workers, workers in value chains, affected communities and 
consumers/end-users). The ESRS contain a list of topics and sub-topics of 
relevance to each group. Whilst this reflects to a certain degree human rights 
standards, it does not do so exhaustively and may risk inadvertently narrowing 
what impact areas get considered as it relates to specific groups. It also 
introduces performance metrics only as it relates to impacts on own workers, 
leaving behind a gap as it relates to human rights impacts on other affected 
stakeholder groups.  

It is unclear whether and how the disclosure needs of the forthcoming 
CSDD Directive will be reflected in the ESRS or whether the current 
disclosure requirements will be utilised for the purpose of CSDD without any 
amendments. Alignment to the greatest extent possible between these two 
parallel measures should be encouraged whilst ensuring that some of the 
UNGP misalignments in both measures are addressed in the implementation 
where possible.

The ESRS have a wider scope than that of the CSDD Directive and the Taxonomy 
Regulation minimum safeguards provision, e.g., as they cover both negative 
and positive impacts as well as double materiality reporting, including around 
business risks and opportunities. As a result, there will be a need to specify which 
ESRS disclosure requirements are those that discharge the CSDD Directive 
obligations and which are needed to demonstrate and check alignment with 
minimum safeguards under the taxonomy, and which serve a different purpose. 

For further details on the ESRS and elaboration misalignment concerns, 
please see the DIHR’s high-level input on the draft ESRS. 

Further, consideration should be given to whether the CSRD and associated 
ESRS meet the information needs of other regulations, particularly as sectoral 

Finally, there are a number of examples of deviations from the approach in 
the UNGPs and OECD Guidelines that may confuse preparers and dilute the 
conceptual clarity of the aforementioned approach. For example, the UNGPs 
and OECD Guidelines address both risks (potential impacts) and actual 
impacts in the context of sustainability, but the ESRS uses impacts only when 
referring to impact materiality and risks when referring to financial materiality 
aspect. Further its emphasis on involving affected stakeholders for the 
purpose of assessing impact materiality comes with the risk of disconnecting 
this practice from that of involing said stakehodlers in risk identification as 
requested by the UNGPs/OECD Guidelines. 

B.3 EUROPEAN SUSTAINABILITY REPORTING STANDARDS

https://www.humanrights.dk/publications/high-level-input-draft-european-sustainability-reporting-standards


27Revision date: 29/04/24

standards are developed. For example, the Deforestation Regulation states 
that operators falling within the scope of other EU legislative instruments that 
lay down requirements regarding value chain due diligence may fulfil their 
reporting obligations by including the required information when reporting in 
the context of other EU legislative instruments, such as the CSRD.

B.3 EUROPEAN SUSTAINABILITY REPORTING STANDARDS

https://data.consilium.europa.eu/doc/document/ST-16298-2022-INIT/en/pdf
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C FINANCIAL SECTOR 
FOCUSED INITIATIVES

In line with its Sustainable Finance Strategy, the EU has already 
taken a number of steps to further the sustainability agenda within 
the financial sector and the financial system as such. Linked to the 
Green Deal and the urgency of leveraging the financial sector to 
address climate change and fund the green transition, several of 
the initiatives have predominantly been aimed at ‘greening’ finance 
rather than at capturing the full range of sustainability aspects. 

Many of them, however, do contain social or human rights-specific 
elements and hence merit further monitoring and interrogation 
from a business and human rights angle. Selected finance-oriented 
legislative measures, as well as ones currently under development, 
are presented and discussed below.
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C.1 SUSTAINABLE FINANCE DISCLOSURE REGULATION

WHAT IS IT? WHAT STAGE IS IT AT?

The Sustainable Finance Disclosure Regulation (2019/2088) (SFDR) is part 
of a broader suite of measures taken by the EU in follow-up to the Sustainable 
Finance Action Plan. The regulation aims to strengthen the disclosures of 
the financial services sector pertaining to investments promoted as having 
sustainability as an objective or as having environmental, social, or governance 
(ESG) characteristics. The measure, among other things, aims to encourage 
financial market participants (FMPs) such as asset managers, pension 
funds, or insurance companies, as well as financial advisers, to scale up their 
consideration of negative environmental or social risks and impacts in their 
investment decisions or financial advice. It also aims to address greenwashing 
concerns linked with the proliferation of ESG-investing. The measure includes 
different components to achieve these aims. For example, FMPs with more 
than 500 employees have to disclose periodic entity-level “principal adverse 
impacts statements” and report on mandatory Principle Adverse Impact 
(PAI) indicators and FMPs wanting to claim a fund or an investment as being 
sustainable have to meet specific requirements in that regard. The regulation 
applies to both FMPs and financial advisers, covers both entity (corporate-
wide) and product (investment)-level reporting, and requires disclosures in the 
form of pre-contractual disclosures (aimed at capturing the degree to which 
sustainability is considered in investment decisions), website disclosures and 
disclosures in periodic reports.  The SFDR is accompanied by a delegated 
regulation that details the content, methodologies, and presentation of the 
relevant information required through technical standards. 

The disclosure regulation was adopted in the spring of 2019 and published in 
December 2019. The regulation and its different components are introduced 
in stages, the first of which started applying to FMPs in March 2021. The final 
regulatory technical standard reports were published in February and October 
2021. The latter aims to be a “single rulebook” in relation to both SFDR 
requirements and taxonomy-related product disclosures (refer to the taxonomy 
section). The regulatory technical standards were transposed into law in April 
2022 when the Commission adopted a delegated regulation in October 2022 
to require FMPs to disclose their portfolios’ exposure to Taxonomy-compliant 
gas and nuclear-related activities in line with the Taxonomy Complementary 
Climate Delegated Act (CDA). The delegated regulation applies from January/
February 2023. 

A review and potential update of the measures is however underway. In April 
2023, the European Supervisory Authorities launched a public consultation 
with suggested amendments to the existing regulatory technical standards 
regarding principal adverse impacts and financial product disclosures. As a 
result the authorities in December 2023 published a final report containing 
updated draft Regulatory Technical Standards on the review of PAI and financial 
product disclosures in the SFDR Delegated Regulation. 

In its sustainable finance package published in June 2023, the European 
Commission announced  comprehensive assessment of the SFDR to enhance 
the usability of the overall sustainable finance framework. In September 2023 
the EC relatedly launched a consultation on the implementation of SFDR.

https://eur-lex.europa.eu/eli/reg/2019/2088/oj
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32022R1288R(01)
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32022R1288R(01)
https://www.esma.europa.eu/sites/default/files/library/jc_2021_03_joint_esas_final_report_on_rts_under_sfdr.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2021_50_-_final_report_on_taxonomy-related_product_disclosure_rts.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32022R1288R(01)
https://finance.ec.europa.eu/sustainable-finance/disclosures/sustainability-related-disclosure-financial-services-sector_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R1214
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R1214
https://www.esma.europa.eu/press-news/consultations/joint-consultation-review-sfdr-delegated-regulation
https://www.esma.europa.eu/sites/default/files/2023-12/JC_2023_55_-_Final_Report_SFDR_Delegated_Regulation_amending_RTS.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023SC0209
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C.1 SUSTAINABLE FINANCE DISCLOSURE REGULATION

The SFDR refers to sustainability factors defined as “environmental, social and 
employee matters, respect for human rights, anti-corruption and antibribery 
matters.” Art 4 of the regulation requires FMP to disclose the principal adverse 
impacts on sustainability factors including human rights (impact materiality) and 
a statement on due diligence policy with respect to those impacts. The regulation 
among other things requires transparency around policies and integration of 
sustainability risks in investments. At the product level, the regulation and the 
RTS specifically also require periodic disclosures of information on whether 
an investment is aligned with the OECD Guidelines and the UNGPs and pre-
contractual reporting on how Article 8 funds (which promote environmental or 
social characteristics) and Article 9 funds (which have sustainable investment 
as their objective) align with the aforementioned frameworks. Under SFDR a 
sustainability risk is defined as ‘an environmental, social or governance event or 
condition that, if it occurs, could cause an actual or a potential material negative 
impact on the value of the investment’. Whilst this definition does not expressly 
exclude human rights impacts, these are also not explicitly defined to be part 
of the risks in scope. Further, the definition places emphasis on risks that are 
financially material for investors, which is different to the UNGP emphasis on ‘risk 
to people’, which may or may not also be financial risks. 

Further five of the 14 mandatory pre-defined PAI indicators relate to social 
sustainability and/or human rights. The PAIs aim to provide transparency 
around a financial institution’s share of investments in companies associated 
with negative impacts on people and planet.  Two of these include OECD 
MNE Guidelines, but none of them refer explicitly to the UNGPs; instead, they 
confusingly refer to the UN Global Compact. Through the OECD Guideline-
related social PAIs, FMPs will have to disclose their share of investments in 
investee companies that have been involved in violations of the OECD Guidelines 
and/or UN Global Compact and lack policies to monitor compliance with the 
OECD Guidelines or grievance/complaints-handling mechanisms to address 
violations of OECD Guidelines. UNGPs are further referenced in additional 
voluntary indicators. The updated draft RTS from December 2023 however 
introduce UNGPs in the PAIs instead of the reference to UN Global Compact. 

True to the name of the measure, at its core, the regulation is a disclosure regime 
and hence will contribute to driving more transparency around the inclusion of 
environmental and social risk factors in investment. It importantly addresses 
entities in the financial services sector, whereas the CSRD is aimed at real-economy 
companies. The two measures, however, are interdependent as FMPs will rely on 
information stemming from CSRD standards to meet obligations under the SFDR. 
The requirements under SFDR, however, have started applying to FMPs before the 
requirements under the CSRD start applying to their portfolio companies, which 
impairs FMPs’ ability to access this information from portfolio companies and 
hence have caused imperfect reporting under the SFDR in the first years. Positively, 
the updated draft RTS from December 2023 include changes to the principal 
adverse impact indicators to improve alignment with ESRS. The SFDR also brings 
to life reporting in relation to the Taxonomy Regulation, as it, for instance, commits 
FMPs to report on the degree of taxonomy alignment, which in principle should 
include alignment with the minimum safeguards clause that also includes human 
rights standards (refer to the Taxonomy section, see page 31). The measure, in 
other words, is a way of encouraging the uptake of the agenda within the financial 
sector and, thereby, through a trickledown effect amongst investee companies. 
Rather than mandating a certain performance or conduct, the SFDR aims to result 
in such change through disclosures and introducing firmer requirements for those 
wanting to claim sustainability of an investment product.  

PIECE OF THE PUZZLE? 

HOW DOES IT RELATE TO BHR? 
The regulation has the potential to drive more consideration for human rights 
and responsible business conduct by asset managers and eventually owners 
and others. However, the regulation might also add to the confusion, including 
by introducing indicators that are not fully aligned with business and human 
rights standards as well as by requiring FMPs to disclose whether an investment 
is aligned with RBC standards (which is a difficult request as RBC standards are 
not compliance standards, and hence a yes / no determination is challenging as 
alignment with the standards entails continuous implementation efforts). The 
regulation is not clear on whether investees´ alignment means avoiding negative 
impacts or having in place processes that align with international standards.
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C.2 THE SUSTAINABLE FINANCE TAXONOMY (GREEN TAXONOMY)

The Taxonomy Regulation from 2020 aims to provide clarity for investors, 
companies, and policymakers on which economic activities can be considered 
environmentally sustainable, thereby hoping to redirect capital toward 
economic activities that further the aims of the Green Deal. Concretely, it 
introduces a classification system of environmentally sustainable economic 
activities based on six environmental objectives:

•	 Climate change mitigation

•	 Climate change adaptation

•	 Use and protection of water and marine resources

•	 Circular economy

•	 Pollution prevention and control

•	 Protection and restoration of biodiversity and ecosystems

For economic activities to be considered environmentally sustainable or 
‘taxonomy aligned’, they need to align with three overarching conditions and 
associated technical screening criteria:

•	 Contribute substantially to one or more of the six objectives;

•	 Do no significant harm to the remaining objectives; and 

•	 Respect Article 18 minimum safeguards, including around human rights 
and governance matters. 

The regulation applies to financial and real economy companies within the 
scope of the Corporate Sustainability Reporting Directive (CSRD) which are 
obliged to make entity-level disclosures, as well as financial market participants 
that are required to disclose to what extent financial products they market 
meet the criteria set out in the Taxonomy. Member States and the EU are also 
required to use the Taxonomy, for example, when setting up green labels or 
certification schemes. 

The Taxonomy Regulation aims to provide incentives for a market-based 
green transition by potentially steering capital out of environmentally harmful 
investments into environmentally sustainable ones. In other words, the 
Taxonomy does not in and of itself mandate any investor to divest from certain 
companies and into others but envisages that the provision of a classification 
system and associated reporting obligations will drive the market and have 
such an effect.

The Taxonomy Regulation came into force in July 2020. Practically, however, 
the first disclosures started applying from 1 January 2022 for climate 
adaptation and climate mitigation objectives, in line with the technical 
screening criteria adopted through delegated acts. The remaining disclosures 
started applying as of 1 January 2023 in relation to the other four environmental 
objectives, for which a delegated act was adopted in November 2023. The 
Commission also provided clarification around the minimum safeguards 
component of the regulation in an official Commission Notice published in 
June 2023. 

WHAT IS IT?

WHAT STAGE IS IT AT?

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32022R1288R(01)
https://finance.ec.europa.eu/publications/sustainable-finance-package-2023_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52023XC0616(01)
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PIECE OF THE PUZZLE? HOW DOES IT RELATE TO BHR? 

It does so primarily through Article 18 on minimum safeguards, which are 
defined to be procedures implemented by a company that is carrying out an 
economic activity to ensure alignment with the OECD Guidelines and UNGPs, 
as well as the International Bill of Rights and the ILO Core Conventions. 
Article 18 aims to ensure that activities that can be considered environmentally 
sustainable do not at the same time cause harm to people or infringe human 
rights standards. The Taxonomy Regulation itself, however, provides little 
clarity around the implementation of Article 18 or how, in a disclosure context, 
taxonomy users are expected to document Article 18 alignment. The Platform 
on Sustainable Finance published its Final Report on Minimum Safeguards 
in October 2022. The report makes plain that alignment with the minimum 
safeguards includes meeting both process and performance criteria. The 
former can be performed by way of aligning with the UNGPs and the latter by 
the introduction of three outcome-oriented performance checks, including 
whether the undertaking has been found guilty in any related court cases. 
The report also suggests that the CSDD Directive and CSRD will be critical 
to bringing to life the practice and data needed to document and assess 
compliance with the minimum safeguards. The Commission notice from 2023 
refers to the platform report and clarifies further how the minimum safeguards 
expectation interrelates with other regulations such as SFDR and CSRD.

The Taxonomy Regulation is a unique piece of the puzzle in that its main 
unit of analysis is “economic activities”. In this respect, it differs in approach 
from the CSDD Directive and CSRD measures, which instead focus on the 
economic entity. It has some overlap with the SFDR in its focus on driving 
transparent disclosures and emphasising the economic activity level. However, 
through objectives and detailed technical screening criteria, the Taxonomy 
gets deeper into the substantive content of environmental sustainability than 
any of the measures stated above, in that it includes granular performance 
thresholds for activities to substantially contribute and do no significant 
harm to environmental objectives, respectively. The Article 18 minimum 
safeguards clause does, however, retain a focus on “undertakings” rather than 
activities in that it requires procedures to ensure alignment with international 
human rights standards is implemented by the entity carrying out the green 
economic activity. In this respect, the minimum safeguards are aligned with 
the conceptual approach in the  CSDD Directive, the CSRD, and the SFDR, 
although the latter includes a focus on both economic entity and activity levels. 
However, inconsistencies can lie in the details, for instance, in the example of 
SFDR, principal adverse impact indicators (for a description, please refer to 
the SFDR section, see p29), which are not fully aligned with the requirements 
of the Article 18 clause. The Commission notice clarifies that the link between 
minimum safeguards in the Taxonomy and the principle of ‘do no significant 
harm’ referred to in Article 2(17) of the SFDR is to be understood, as a 
minimum, through the SFDR principal adverse impact indicators for social and 
employee matters, respect for human rights, anti-corruption and anti-bribery 
matters in the SFDR RTS. At this point in time, it is however still unclear how 
CSRD or SFDR-related human rights reporting or the future due diligence duty 
in the CSDD Directive might eventually be considered proxies for alignment 
with Article 18. The final minimum safeguards report from the Platform on 
Sustainable Finance helpfully recalls that for this to work, the CSRD and 
associated ESRS, as well as CSDD Directive due diligence obligations need to 
align with UNGPs and OECD Guidelines for them to serve as relevant proxy 
instruments.

C.2 THE SUSTAINABLE FINANCE TAXONOMY (GREEN TAXONOMY)

https://finance.ec.europa.eu/system/files/2022-10/221011-sustainable-finance-platform-finance-report-minimum-safeguards_en.pdf
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C.3 TAXONOMY EXTENSION – THE SOCIAL TAXONOMY 

The Sustainable Finance Taxonomy Regulation, as described above, focuses 
predominantly on environmental sustainability. Aside from the minimum 
safeguard clause, which requires alignment with the UNGPs and other 
international human rights and responsible business conduct standards, the 
Taxonomy Regulation importantly includes provision for the taxonomy to have 
a broader scope over time, including by extending the taxonomy to social 
impacts, which include human rights. A final report from the Commission-
external advisory group has provided the case for a social taxonomy outlining 
how a social taxonomy should ideally encompass: both the social contributions 
of economic activities that are inherently social (such as housing or health); 
and other economic activities which might contribute to social sustainability 
in the way that they are carried out (for example, by respecting decent work 
standards). The report also presents a range of options for how a green and a 
social taxonomy might meaningfully interrelate. 

The social taxonomy is not currently being actively pursued. In 2020 the 
Platform on Sustainable Finance was asked to advise the Commission on 
extending the green taxonomy to encompass social objectives. The Platform 
issued its draft report for consultation in the summer of 2021 and its final report 
in February 2022. As a next step, the Commission was expected in 2022 to 
issue its own report on whether and how it plans to extend the scope of the 
regulation to cover social objectives. This is yet to happen, and media reports  
that the Commission, for the moment, has stalled on the social taxonomy. 
Should the Commission decide to go ahead with the social taxonomy at a later 
time, it is expected that the Platform would be tasked with developing the 
social taxonomy design and eventually associated technical screening criteria. 

WHAT IS IT? WHAT STAGE IS IT AT?

https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/280222-sustainable-finance-platform-finance-report-social-taxonomy.pdf?msclkid=7d636deaa64111ec8d3c2b6d4d187f07
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A future social taxonomy would, in a manner similar to the green taxonomy, 
potentially provide a market-based incentive structure for aligning investments 
and activities with human rights. Should the EU succeed in providing such a 
classification system it could contribute significantly to making more tangible 
and concrete the “S” in ESG. Ideally, this would direct investors that want to be 
socially responsible to prioritise investee companies with sound human rights 
due diligence processes and corresponding positive outcomes for people.  
However, although this could be expected to interplay with the mandatory 
human rights and environmental due diligence duty on EU companies in the 
proposed CSDD Directive, the reporting requirements in the CSRD, which will 
also contain disclosure requirements around due diligence practices, and the 
requirements for sustainability embedded within SFDR, it is not yet clear how 
these measures would align and interrelate.  

PIECE OF THE PUZZLE? 

The social taxonomy report suggests that a social taxonomy would aim to build 
on and reinforce business and human rights standards. For example, the report 
argues that the taxonomy should include objectives oriented at minimising 
negative impacts and maximising positive impacts on workers, communities 
and consumers and/or end users. The report also argues that a social taxonomy 
should recognize the key contribution of respect for human rights by businesses 
towards realising sustainable development i.e., that addressing negative impacts 
on workers, consumers, or communities can constitute a substantial contribution 
to sustainable development. Given that a social taxonomy would likely be 
modelled around the design features of the existing green taxonomy, it would 
also take the business and human rights framework into new territory by needing 
to align with the green taxonomy requirements that an economic activity makes 
a ‘substantial contribution’ to environmental objectives and ‘does no significant 
harm’ to both environmental and social objectives. 

If successful, the social taxonomy could offer companies and investors 
substantive guidance around what constitutes “good performance” on human 
rights in the context of an economic activity by prescribing impact performance 
thresholds and metrics.

HOW DOES IT RELATE TO BHR? 

C.3 TAXONOMY EXTENSION – THE SOCIAL TAXONOMY 
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C.4 ESG RATING REGULATION 

WHAT IS IT?

WHAT STAGE IS IT AT?

The European Commission’s proposal for the “Regulation on Transparency 
and Integrity of Environmental, Social and Governance (ESG) Rating 
Activities” (ESG Rating Regulation), as an integral part of the Commission’s 
renewed sustainable finance strategy, aims to improve the integrity, reliability, 
comparability, transparency, good governance and independence of ESG rating  
activities. A Commission study in 2021 highlighted the lack of transparency 
and accuracy of ESG rating methodologies and the lack of clarity over the 
operations of ESG rating providers. This regulatory framework intends to 
address those concerns by introducing measures for transparency, integrity, and 
good governance of ESG rating activities, to prevent green and social washing, 
and to improve the credibility of the ESG rating providers.
 
ESG ratings are defined by the regulator as an opinion or score (or both) 
regarding a company´s ESG risks and impacts based on an established 
methodology and a defined ranking system. The proposed rules require ESG 
rating providers in the Union to be authorised and supervised by the European 
Securities and Markets Authority (ESMA). ESMA is tasked with monitoring the 
authorisation, withdrawal, and suspension processes for ESG rating providers, 
issuing equivalency decisions for third-country ESG rating providers that wish 
to provide ESG ratings in the Union, and conducting investigations and on-site 
inspections. Moreover, ESMA should establish and maintain a publicly available 
register which contains information on authorised ESG providers. 
 
Under the regulation, ESG providers must establish systems and procedures 
to ensure that their rating activities are independent of political and economic 
influence and rely on a thorough analysis of all relevant information. The 
providers must employ rigorous, systematic, objective, and verifiable rating 
methodologies and disclose the methods they use on their websites. A list 
of disclosure requirements is included in Annex III of the regulation. The 
regulation provides for ESMA to develop regulatory technical standards to 
further specify these requirements. Additionally, ESG providers must create 

an effective oversight mechanism to supervise all aspects of their ESG rating 
services and establish a complaint mechanism.

In order to avoid conflict of interest, they should have internal due diligence 
policies to ensure that their business interests do not impair the independence 
or accuracy of the assessment activities. In this context, the regulation prohibits 
ESG rating providers from engaging in certain activities, such as consulting 
services to investors or developing benchmarks, among others (The provisional 
agreement text suggests that certain prohibited activities may be permissible 
under specific conditions). It further mandates that employees involved in 
rating processes abstain from purchasing or selling any financial instrument 
issued by any entity they rate. 

Where ESMA finds that an ESG rating provider infringed the regulation, it is 
authorized to adopt a decision imposing a monetary fine, which can amount to 
10% of the total annual net turnover of the ESG rating provider.

The European Commission published its proposal on the ESG Ratings 
Regulation in June 2023. The Council reached an agreement on its negotiating 
mandate in December 2023. The Council and European Parliament reached a 
provisional agreement in February 2024. The provisional political agreement 
is subject to approval by the Council and the Parliament before its formal 
adoption procedure. The regulation will start applying 18 months after it enters 
into force.

http://Regulation on Transparency and Integrity of Environmental, Social and Governance (ESG) Rating Activi
http://Regulation on Transparency and Integrity of Environmental, Social and Governance (ESG) Rating Activi
http://Regulation on Transparency and Integrity of Environmental, Social and Governance (ESG) Rating Activi
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021DC0390
https://op.europa.eu/en/publication-detail/-/publication/d7d85036-509c-11eb-b59f-01aa75ed71a1/language-en
https://data.consilium.europa.eu/doc/document/ST-6255-2024-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6255-2024-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52023PC0314
https://www.consilium.europa.eu/en/press/press-releases/2023/12/20/sustainable-finance-council-agrees-negotiating-mandate-on-esg-ratings/
https://www.consilium.europa.eu/en/press/press-releases/2024/02/05/environmental-social-and-governance-esg-ratings-council-and-parliament-reach-agreement/
https://data.consilium.europa.eu/doc/document/ST-6255-2024-INIT/en/pdf
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C.4 ESG RATING REGULATION 

Financial institutions are relying on ESG ratings to make informed, sustainable 
investment and financing decisions. The ESG ratings can serve as a crucial 
tool for assessing companies´ adherence to human rights responsibilities 
and encouraging investment in businesses that are operating in line with the 
UNGPs. In order to achieve this goal, it is essential to integrate human rights 
considerations into ESG rating methodologies and scope of coverage. 

The provisional agreement text finalised after the negotiations between the 
Council and the Parliament explicitly refers to human rights by defining  ‘ESG 
rating’  as including the organisation’s impact on environmental, social and 
human rights, or governance factors.

Different from the Commission’s proposal, the provisional agreement text refers 
in its Recital that ESG ratings providers should provide information on “whether 
the rating considers, amongst other relevant international agreements, the 
alignment with the objectives set in the Paris Agreement adopted under the 
United Nations Framework Convention on Climate Change for the E factor, the 
compliance with International Labour Organisation core conventions on the 
right to organise and collective bargaining for the S factor, and the alignment 
with international standards on tax evasion and avoidance for the G factor”. 
While including reference to relevant international agreements is a welcome 
improvement, it is concerning that the ILO core conventions are referenced 
only in respect to the collective bargaining elements and not the full spectrum 
of rights enshrined therein. Moreover, the provisional agreement text does not 
include any reference to the key international standards on responsible business 
conduct, such as the UNGPs and OECD Guidelines  nor to internationally 
recognised human rights at large as in the International Bill of Human Rights. 
Further,  the text does not establish any minimum requirements on ESG rating 
providers to follow these key international standards when constructing ESG 
ratings to measure ”impact to people/society/environment”. While ESG rating 
providers are required to disclose whether the “S” rating takes into account any 
relevant international agreements, the regulation falls short of requiring that “S” 

HOW DOES IT RELATE TO BHR? 
related content is anchored in responsible business conduct standards. See also 
the DIHR’s Consultation Response for the ESG Ratings Regulation.  

Positively, the regulation requires providers to be transparent about whether 
the ESG rating measures financial or impact materiality (or both) and to 
provide separate E,S,G ratings rather than a single metric that aggregates E, 
S, and G factors (derogation from this requirement is possible under certain 
circumstances). That is likely to reduce the complexity of ESG offerings, enable 
their overall comprehensibility and not least drive more attention to the social 
and impact materiality dimensions. 

The ESG Ratings Regulation interacts with various existing Union policies and 
legislative instruments as recognised in the recitals of the regulation which 
make reference to CSRD, SFDR and the Taxonomy Regulation. For example, 
under the CSRD and the Taxonomy Regulation, undertakings are required 
to produce information on specific ESG factors, which should inform the 
assessments carried out by the ESG rating providers. Also, the Commission 
recognizes in its proposal text that the new requirements imposed on financial 
institutions and market participants by the sustainable finance legislation, such 
as the SFDR, will lead to an increased demand for ESG ratings.

The provisional agreement text also introduces amendments to the SFDR, by 
requiring financial market participants, who disclose to third-parties an ESG 
rating as part of their marketing communications, to include on their website 
the same information as those required by the disclosure requirements under 
the Annex III of the ESG Ratings Regulation. 

The provisional agreement text adds a new provision to highlight that while 
an ESG rating provider may use alignment with the Taxonomy Regulation 
technical standards as a relevant factor or key performance indicator in its 
rating methodology, ratings within the scope of the ESG Ratings Regulation 
should not be considered as ESG labels indicating or providing assurance of 
compliance or alignment with the Taxonomy Regulation.

PIECE OF THE PUZZLE? 

https://data.consilium.europa.eu/doc/document/ST-6255-2024-INIT/en/pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13330-Sustainable-finance-environmental-social-and-governance-ratings-and-sustainability-risks-in-credit-ratings/F3435379_en
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D TRADE AND IMPORT/
EXPORT CONTROLS

In line with the EU’s 2015 Trade for All and 2017 Aid for Trade strategies, the EU 
has used trade instruments as a tool to promote business and human rights and 
implementation of UN human rights conventions as well as the ILO Core Conventions. 

Through the Generalised Scheme of Preferences Plus (GSP+), low and lower-
middle-income countries that have ratified and effectively implemented 
27 international conventions on human rights, labour rights, environmental 
preservation, and good governance can gain preferential EU market access. As the 
GSP framework was set to expire on December 31, 2023, the Commission took 
action by publishing a legislative proposal in 2021, introducing new measures to 
modernize the scheme and extend its application for 2024-2034. While the existing 
GSP scheme has been extended through an amendment agreement by the Council 
and the Parliament for 2024-2027, the legislative process for the Commission’s 
proposal is stalled before entering into trilogue negotiations. 

Responsible business conduct is also a key component of the EU Action Plan 
on Human Rights and Democracy 2020-2024. The various EU development 
cooperation modalities, including grants, budget support, guarantees and blending 
and forms of technical assistance can contribute to the creation of an enabling 
environment for EU regulatory initiatives relevant to business respect for human 
rights to be effective.

Further, the EU has imposed a number of measures aimed at restricting access to 
the EU single market in the form of import and export restrictions on the basis of 
human rights and environmental impacts. These include import controls such as 
the Conflict Minerals Regulation (2017/821) and the Timber Regulation (2010/995), 
each of which creates a due diligence and reporting obligation on importers, as well 
as proposed restrictions on commodities contributing to deforestation and on goods 
produced using forced labour, considered below. 

The EU also places export restrictions on items which may be harmful to human 
rights, such as dual-use items, which are goods, software, and technology that 
can be used for both civilian and military applications through the Export Control 
Regulation (2021/821).

These trade and import/export controls are supplemented by the EU’s sanctions 
regime, which has been updated in 2020 by Regulation (EU) 2020/1998 and 
Council Decision (CGSP) 2020/1999, to establish a sanctions regime for serious 
human rights violations and abuses by State and non-State actors, including 
corporations, worldwide. This may include robust sanctions for those providing 
financial or other support to perpetrators of human rights abuses.   

https://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf
https://ec.europa.eu/international-partnerships/topics/trade_en
https://trade.ec.europa.eu/access-to-markets/en/content/generalised-scheme-preferences-plus-gsp
https://policy.trade.ec.europa.eu/news/commission-proposes-new-eu-generalised-scheme-preferences-promote-sustainable-development-low-income-2021-09-22_en
https://www.consilium.europa.eu/media/46838/st12848-en20.pdf#:~:text=The%20EU%20action%20plan%20on%20human%20rights%20and,this%20field%20in%20relations%20with%20all%20third%20countries.
https://www.consilium.europa.eu/media/46838/st12848-en20.pdf#:~:text=The%20EU%20action%20plan%20on%20human%20rights%20and,this%20field%20in%20relations%20with%20all%20third%20countries.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R0821
https://ec.europa.eu/environment/forests/timber_regulation.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2021:206:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2021:206:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020R1998
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.LI.2020.410.01.0013.01.ENG&toc=OJ%3AL%3A2020%3A410I%3ATOC
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D.1 EU PRODUCT BAN FOR GOODS MADE WITH FORCED LABOUR

WHAT IS IT?

The European Commission’s proposal for a Forced Labour Regulation (Forced 
Labour Ban), published in September 2022, followed the calls from the 
European Parliament for a legislative proposal on an “effective traceability 
mechanism for goods produced through forced labour”. The regulation aims 
to effectively prohibit the placing and making available on the EU market and 
the export from the EU of products made with forced labour, covering both 
domestic and imported products of any type, including their components, 
regardless of company, industry, or origin. It builds on the international 
definitions and standards on forced labour, established by the International 
Labour Organization. 

The prohibition of forced labour extends to all upstream stages of a 
product’s development, namely the extraction, harvesting, production, 
and manufacturing processes, including any related working or processing 
activities at these stages. The final text of the regulation further specifies that 
the prohibition also covers products offered online or through other forms 
of distance sales to end-users in the EU. The regulation applies to economic 
operators, which means any natural or legal person or association of persons 
placing or making available products on the Union market or exporting 
products from the Union. 

Member States must designate a competent authority responsible for the 
regulation’s effective and uniform implementation, in close cooperation with 
the Commission. Before initiating an investigation -in a preliminary phase- the 
lead competent authorities (either the Commission or the national competent 
authority, depending on where the suspected forced labour is taking place) will 
assess forced labour risks based on various sources, including submissions of 
information on alleged violations of the prohibition, information on due diligence 
actions provided by economic operators, or the Union database of forced labour 
risk areas or products. While assessing the likelihood of the violation of the 
prohibition through a risk-based approach, the competent authorities and the 
Commission will evaluate the scale and severity of the suspected forced labour, 

including whether forced labour imposed by state authorities could be a concern, 
quantity, or volume of subject products, and share of the part suspected to have 
been made with forced labour in the final product.

If the lead competent authority identifies a substantiated concern of a violation 
(ie, a reasonable indication to suspect that products are likely made with forced 
labour), it will initiate an investigation on the subject products and economic 
operators. During the investigation phase, the lead competent authority can 
request additional information from economic operators, conduct interviews 
with relevant stakeholders, or conduct field inspections. If a violation is 
established, the competent authority can decide to prohibit the affected 
products in the EU market or their export, withdraw products that are already 
available on the market, remove content from an online interface that refers to 
the affected products, and dispose of the products (or their respective parts) 
that were made with forced labour. The regulation burdens lead competent 
authorities to prove that products have been produced using forced labour.

The final text of the regulation introduces exceptions for products deemed 
strategically or critically important to the EU, intended to prevent supply 
disruptions. In such cases, instead of ordering their disposal, lead competent 
authorities will withhold the products at the economic operator’s expense 
for a specified period. During this time, economic operators may present 
evidence that they have eliminated forced labour from the supply chain of the 
concerned products. 

The regulation requires the Commission to set up a Forced Labour Single 
Portal accessible to the public. This portal will include information on the 
designated competent authorities, guidelines on forced labour, and the Union 
database. It will also serve as a submission point for reporting alleged violations 
of the prohibition and will provide access to decisions related to identifying 
forced labour and banning the associated products.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0453
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0453
https://www.europarl.europa.eu/legislative-train/api/stages/report/current/theme/europe-as-a-stronger-global-actor/file/ban-on-import-of-goods-produced-using-modern-forms-of-slavery
https://www.europarl.europa.eu/legislative-train/api/stages/report/current/theme/europe-as-a-stronger-global-actor/file/ban-on-import-of-goods-produced-using-modern-forms-of-slavery
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D.1 EU PRODUCT BAN FOR GOODS MADE WITH FORCED LABOUR

The regulation emphasises in its Recitals that forced labour, which is not only 
pervasive in global supply chains but is also present within the EU, constitutes a 
serious violation of human dignity and fundamental human rights. The Recitals 
further acknowledge that eradicating forced labour in all its forms, including 
state-imposed forced labour, is a priority for the Union. 

The regulation defines forced labour based on the standards and definitions 
adopted by the ILO instruments. Importantly, the regulation mandates 

HOW DOES IT RELATE TO BHR? 

The initiative was announced during the State of the Union Address by 
European Commission President Ursula von der Leyen on 15 September 2021. 
The announcement follows an EU Trade Policy Review in February 2021, which 
called for effective action and enforcement mechanisms to ensure that forced 
labour does not find a place in the value chains of EU companies, and the 
publication in June 2021 of European Commission guidance for companies to 
help combat forced labour in the supply chain.

The European Commission’s proposal on Forced Labour Regulation was 
published on 14 September 2022 without a full impact assessment. The 
European Parliament’s Internal Market and Internal Trade Committees 
adopted their position on the proposed regulation on 16 October 2023. 
The Council adopted its negotiating position on 26th January 2024. On 5 
March 2024, the Parliament and the Council reached a political agreement 
after interinstitutional negotiations. On 13 March 2024, the Permanent 
Representatives Committee (COREPER) of the Council adopted the final text 
of the proposed EU Forced Labour Regulation. Before the regulation’s formal 
adoption, the plenary vote at the European Parliament is scheduled for 22 April 
2024. The regulation is expected to apply 36 months after its entry into force.

WHAT STAGE IS IT AT?
competent authorities to request information from the economic operators on 
actions taken to identify, prevent, mitigate, bring to an end or remediate the risk 
of forced labour in their operations and supply chains concerning the products 
under assessment. This includes actions based on due diligence guidelines 
or recommendations from the UN, ILO, OECD, or other relevant international 
organisations, as well as applicable EU legislation that outlines due diligence 
and transparency requirements concerning forced labour, including the 
forthcoming EU CSDD Directive.

Due diligence is not a requirement for economic operators but merely a 
factor that will be taken into consideration by the competent authorities when 
assessing the likelihood of a violation. Therefore, the regulation does not create 
additional due diligence obligations for economic operators besides those 
already provided by Union or national law. 

The Recital acknowledges that the right to effective remedies is a fundamental 
human right, and the UNGPs and OECD require victims’ access to an effective 
remedy for business-related human rights violations or abuses, including 
forced labour. The final text of the regulation mandates competent authorities 
to require information from economic operators on their actions taken 
to remediate risks of forced labour in their operations and supply chains 
concerning the products under assessment. However, the regulation does 
not require remediation as a condition for lifting a product ban by competent 
authorities. In this respect, the regulation diverges from the expectations of the 
UNGPs as it does not mandate that economic operators engage with suppliers 
or use leverage to correct the situation of exploited workers, including through 
remediation or other measures to prevent recurrences.

https://ec.europa.eu/commission/presscorner/detail/ov/SPEECH_21_4701
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52021DC0066
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3664
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0453
https://commission.europa.eu/law/law-making-process/planning-and-proposing-law/impact-assessments_en
https://www.europarl.europa.eu/news/en/press-room/20231016IPR07307/towards-an-eu-ban-on-products-made-with-forced-labour
https://www.consilium.europa.eu/en/press/press-releases/2024/01/26/forced-labour-council-adopts-position-to-ban-products-made-with-forced-labour-on-the-eu-market/
https://www.consilium.europa.eu/en/press/press-releases/2024/03/05/council-and-parliament-strike-a-deal-to-ban-products-made-with-forced-labour/
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The regulation complements existing horizontal and sectoral EU initiatives, 
particularly the corporate sustainability due diligence and reporting obligations. 
For example: the EU Corporate Sustainability Reporting Directive requires 
companies to report material human rights impacts, including forced labour; and 
the future CSDD Directive requires companies in scope to identify and address 
adverse human rights impacts, including forced labour, through risk-based due 
diligence processes. The stated purpose of the regulation is to fill the gap in the 
existing instruments, which currently do not include a prohibition of placing and 
making available products made with forced labour on the EU market. 

However, there are misalignments between the Forced Labour Regulation 
and the future CSDD Directive. For instance, the Forced Labour Regulation 
addresses only the issue of Forced Labour, whereas the CSDD and the CSRD 
require companies to undertake due diligence in respect of, and report on, a 
much broader range of human rights impacts. Further, there are differences 
in personal scope. While the final text of the CSDD Directive only covers large 
companies that meet certain employee and turnover thresholds, the Forced 
Labour Regulation covers all economic operators regardless of size or sector. 
The personal scope of the CSDD Directive is more limited, and the Forced Labour 
Regulation does not require companies falling outside the scope of the CSDD 
Directive to undertake human rights due diligence as per the requirements of 
the UNGPs. Moreover, the scope of due diligence across the value chain also 
varies between these instruments: while the Forced Labour Regulation requires 
competent national authorities to adopt a risk-based approach and focus on steps 
in the supply chain where the risk of forced labour is high, the final text of the 
CSDD Directive focuses on the chain of activities, which include upstream part of 
the value chain, as well as company’s downstream business partners related to 
the distribution, transport and storage.

Under the Forced Labour Regulation, the lead competent authorities will 
assess information on due diligence actions taken by economic operators 
in line with the CSDD Directive, or any other Union legislation requiring 

PIECE OF THE PUZZLE? 

D.1 EU PRODUCT BAN FOR GOODS MADE WITH FORCED LABOUR

companies to conduct due diligence, such as the Batteries Regulation. 
However, conducting due diligence, whether voluntarily or as required by the 
relevant Union legislation, does not automatically protect economic operators 
from enforcement actions by the lead competent authorities under the Forced 
Labour Regulation. Further, when considering whether an enforcement 
decision under the Forced Labour Regulation may cause disruptions to supply 
chains of critical or strategic importance, competent authorities shall consider, 
among other factors, whether the products are listed in the proposed Critical 
Raw Materials Act.

It is unclear how the guidelines on due diligence that the Commission will issue 
under the regulation will interact with the due diligence requirements included 
in the CSDD Directive. For a deeper analysis of the regulation, please see the 
separate DIHR publication.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/
https://data.consilium.europa.eu/doc/document/ST-6145-2024-INIT/en/pdf
https://www.humanrights.dk/publications/setting-scene-effective-forced-labour-ban-eu
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D.2 REGULATION ON DEFORESTATION-FREE PRODUCTS

WHAT IS IT? WHAT STAGE IS IT AT?

The Deforestation Regulation, which repeals the Timber Regulation, sets 
strict mandatory due diligence rules for companies that want to place soya, 
cattle, oil palm, rubber, wood, cocoa, and coffee commodities, as well as 
derived products, including leather, furniture, oil cakes, and chocolate on the 
EU market or export from it. The Deforestation Regulation aims to ensure that 
only products that are deforestation-free, produced in accordance with  the 
relevant legislation of the country of production and covered by a due diligence 
statement are allowed on the EU market. The Commission’s proposal followed 
most of the recommendations set out in a 2020 EU Parliament report but has 
a more restricted scope in that it does not expressly address human rights 
abuses and does not include a civil liability mechanism. 

The rules aim to tackle any deforestation, whether legal or illegal, under the 
laws of the country of production. Considering the EU’s position as a significant 
economy consuming these commodities, the Deforestation Regulation 
intends to help reduce global deforestation while reducing greenhouse gas 
emissions and biodiversity loss. The commodities in scope have been identified 
as the leading causes of deforestation upon an impact assessment. The list 
of commodities will be reviewed in two years (no later than 30 June 2025) to 
assess whether other products need to be covered.

Along with the due diligence regime set for the operators, which includes 
measures to ensure traceability to the origin of commodity production, the 
Deforestation Regulation establishes a country benchmarking system.  This 
system assesses deforestation risks by categorizing countries into ‘high risk’, 
‘low risk’, and ‘standard risk’ groups, based on an objective and transparent 
assessment by the Commission. Also, it asks Member States to rule on effective 
and dissuasive penalties, including fines reaching up to 4% of the operators’ 
annual turnover in the EU, confiscation of relevant products, and a temporary 
exclusion from public procurement processes and access to public funding.

The proposal was published on 17 November 2021 and followed a full 
legislative process at the EU Parliament and Council of the EU. In December 
2022, a provisional agreement was reached between the EU Parliament and 
the Council of the EU. The regulation entered into force on 29 June 2023. 
The regulation will be applicable to operators and traders starting from 30 
December 2024, and to microenterprises and small enterprises beginning 30 
June 2025.  

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021/0366(COD)&l=en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2020/2006(INL)&l=en
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7444
https://eur-lex.europa.eu/resource.html?uri=cellar:c34ecf63-4878-11ec-91ac-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.consilium.europa.eu/en/council-eu/decision-making/ordinary-legislative-procedure/
https://www.consilium.europa.eu/en/press/press-releases/2022/12/06/council-and-parliament-strike-provisional-deal-to-cut-down-deforestation-worldwide/
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PIECE OF THE PUZZLE? 

HOW DOES IT RELATE TO BHR? 

D.2 REGULATION ON DEFORESTATION-FREE PRODUCTS

The Deforestation Regulation acknowledges in its Recital that human 
rights violations are linked to expanding agricultural production, resulting 
in the degradation of forests. The regulation recognises the link between 
deforestation and adverse impacts on the enjoyment of human rights, including 
rights of indigenous peoples and local communities, and the need to address 
climate change, biodiversity loss, and deforestation to ensure humanity’s 
survival and sustained living conditions on Earth.

The Deforestation Regulation foresees strict due diligence rules for companies 
that want to place the subject commodities in the EU market or export from the 
EU market. Operators must ensure that the subject products (i) are deforestation-
free, (ii) have been produced per the relevant legislation of the country of 
production, which includes i.e., the laws on labour rights, human rights protected 
under international law, the principle of free, prior, and informed consent, and 
land use rights (iii) are covered by a due diligence statement. 

The due diligence process described in the regulation requires that relevant 
operators:

• Collect adequately conclusive and verifiable information and documents 
accompanied by evidence, relating to each relevant product; 

• Undertake a risk assessment based on the collected information to 
establish whether there is a risk of non-compliance with the regulation. 
Such an assessment should consider human rights aspects linked to 
deforestation, including the presence of indigenous peoples in the 
production region and the consultation and cooperation in good faith 
with them and concerns about the region of production, such as level of 
corruption, violations of international human rights, the prevalence of 
deforestation, or the complexity of the relevant supply chain.

• Apply risk mitigation measures, which include requiring additional data or 
information, carrying out independent surveys and audits, having adequate 
and proportionate policies, controls, and procedures in place, which may 

The regulation imposes its own due diligence obligations on operators of the 
specified commodities, and, therefore, has a different personal scope to the 
proposed CSDD Directive. While the stated intention of the regulation is to 
complement the proposed CSDD Directive, the two initiatives have differing 
objectives. As the proposal version of the regulation noted, “While the SCG (now 
CSDD Directive) regime will address business operations and value chains in 
general, the deforestation approach is focusing on specific products and product 
supply chains. Therefore, while the overall objectives of the two initiatives may be 
shared and are mutually supportive, specific objectives are different.”

In accordance with these differing objectives, the due diligence requirements 
of the Deforestation Regulation will, in some areas, be more specific compared 
to the general duties under the proposed CSDD Directive. The proposed CSDD 
Directive states that if the provisions of the proposed CSDD Directive conflict 

include supporting their suppliers regarding compliance with the regulation 
through capacity building and investments.

• Report publicly on their due diligence systems and the steps taken to 
implement their due diligence obligations. These reports should also 
include, where applicable, a description of the process of consultation of 
indigenous peoples, local communities, and other customary tenure rights 
holders or of the civil society organisations that are present in the area of 
production of the relevant commodities.

This process differs somewhat from the process of human rights due diligence 
outlined in the UNGPs, not only in the procedural stages but also in approach, 
by not requiring a broader identification of risk with a rightsholder focus, rather 
a risk assessment conducted on the collection of specified information. On 
the other hand, the emphasis on engagement with the suppliers under the 
risk mitigation measures is an important feature that aligns with the UNGPs 
approach to exercising leverage and focusing on engagement rather than 
immediate disengagement, which should be considered a last resort. 

https://environment.ec.europa.eu/system/files/2021-11/COM_2021_706_1_EN_ACT_part1_v6.pdf
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with a provision of another Union legislative act pursuing the same objectives 
and providing for more extensive or more specific obligations, the provisions 
of the other Union legislative act shall prevail to the extent of the conflict 
and shall apply to those specific obligations. Deforestation Regulation also 
clarifies in its Recital that the existence of this regulation should not exclude 
the application of other EU legislative instruments that lay down requirements 
regarding value chain due diligence.

The regulation clarifies that operators which also fall within the scope of other 
EU legislative instruments that lay down requirements regarding value chain 
due diligence may fulfil their reporting obligations under the Deforestation 
Regulation by including the required information when reporting in the context 
of other EU legislative instruments, such as the CSRD.

In addition, the regulation includes that operators may rely on certification 
schemes as a means of undertaking due diligence, specifying in its Recitals 
that these do not replace the due diligence process itself. The proposed CSDD 
Directive, the Critical Raw Materials Act and the Conflict Minerals Regulation 
also make reference to such schemes; accordingly, efforts should be made to 
ensure a coherent approach to the development of criteria for such schemes.

D.2 REGULATION ON DEFORESTATION-FREE PRODUCTS
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The Conflict Minerals Regulation from 2017 is aimed at addressing human 
rights abuses linked to the sourcing of “3TG” minerals, (Tin, Tantalum, 
Tungsten, and Gold), which are often sourced from areas: in a state of 
armed conflict; fragile post-conflict areas; areas with weak or non-existent 
governance and security; and areas with widespread and systematic violations 
of international law, including human rights abuses.

The regulation requires EU-based importers of 3TG minerals to identify and 
address actual and potential risks linked to conflict-affected and high risk-
areas when they carry out due diligence on their supply chain. This requires 
following a five-step framework set out in the OECD Due Diligence Guidance 
for Responsible Supply Chains from Conflict-Affected and High-Risk Areas. In 
accordance with the OECD Guidance, EU importers are required to:
• Establish strong company management systems;

• Identify and assess risk in their supply chains;

• Design and implement a strategy to respond to identified risks;

• Carry out an independent third-party audit of supply chain due diligence; and

• Report annually on supply chain due diligence.

The regulation is complemented by Guidance for businesses. 

D.3 CONFLICT MINERALS REGULATION

WHAT IS IT?

The regulation was subject to an Impact Assessment and a Study on costs 
and benefits for the mineral industry and was signed into law in June 2017. An 
appraisal of the Impact Assessment followed in 2017.

Requirements on EU importers apply from 1 January 2021. A June 2021 report 
from a coalition of European NGOs found that there has been a considerable 
variance in the implementation of the regulation among EU Member States, 
and a general lack of transparency which it was indicated would hinder effective 
monitoring. 

WHAT STAGE IS IT AT?

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2017:130:TOC
https://www.oecd.org/corporate/mne/mining.htm
https://www.oecd.org/corporate/mne/mining.htm
https://policy.trade.ec.europa.eu/development-and-sustainability/conflict-minerals-regulation/regulation-explained_en
https://ec.europa.eu/trade/policy/policy-making/analysis/policy-evaluation/impact-assessments/
https://publications.europa.eu/en/publication-detail/-/publication/dced6d04-92fb-4a20-a499-4dad9974aee7
https://publications.europa.eu/en/publication-detail/-/publication/dced6d04-92fb-4a20-a499-4dad9974aee7
https://op.europa.eu/en/publication-detail/-/publication/cf573011-0a92-11e7-8a35-01aa75ed71a1/language-en/format-PDF/source-search
https://ipisresearch.be/publication/review-paper-the-eu-conflict-minerals-regulation-implementation-at-the-eu-member-state-level/
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PIECE OF THE PUZZLE? HOW DOES IT RELATE TO BHR? 

Alongside the Timber Regulation, the Conflict Minerals Regulation is one of 
the few EU measures which explicitly imposes human rights and environmental 
due diligence obligations on businesses seeking to import goods onto the 
single market. The Conflict Minerals Regulation acknowledges that “Human 
rights abuses are common in resource-rich conflict-affected and high-risk areas 
and may include child labour, sexual violence, the disappearance of people, 
forced resettlement and the destruction of ritually or culturally significant sites” 
and that conflict “minerals, potentially present in consumer products, link 
consumers to conflicts outside the Union. As such, consumers are indirectly 
linked to conflicts that have severe impacts on human rights”. 

The regulation refers to the OECD Guidelines for Multinational Enterprises and 
the UNGPs, as well as basing its process of due diligence on the OECD Due 
Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas. That guidance defines due diligence as “an 
ongoing, proactive and reactive process through which companies can ensure 
that they respect human rights and do not contribute to conflict” and references 
the UNGPs and OECD Guidelines in that definition.

The Conflict Minerals Regulation is an early example of a due diligence 
measure, taking inspiration from the experience of the Timber Regulation 
(considered in the section below). It is often cited as an inspiration for the due 
diligence requirements in the proposed CSDD Directive, as well as providing 
a precedent for the application of due diligence obligations on EU actors in 
relation to activities which have occurred outside the EU. 

Unlike other EU measures which allow an operator to satisfy legal requirements 
by providing proof of certification, such as the Renewable Energy Directive, the 
Conflict Minerals Regulation requires ongoing due diligence. In a departure 
from the Timber Regulation, it also requires an independent third-party audit 
of the due diligence system and an annual report; however, unlike the Timber 
Regulation, there is no prohibition on placing any of the minerals sourced from 
conflict areas on the EU market.

The sector and issue-specific due diligence mechanism included in the Conflict 
Minerals Regulation will also interact with the due diligence obligations in the 
proposed CSDD Directive, which takes a broader, cross-sectoral approach to due 
diligence. The proposed CSDD Directive states that it shall be without prejudice to 
obligations in the areas of human rights, protection of the environment and climate 
change under other Union legislative acts. Further, it states that if the provisions of 
the proposed CSDD Directive conflict with a provision of another Union legislative 
act pursuing the same objectives and providing for more extensive or more specific 
obligations, the provisions of the other Union legislative act shall prevail to the 
extent of the conflict and shall apply to those specific obligations.

In addition, the regulation provides a role for third-party audits overseen by 
government, industry associations and other organisations as part of the due 
diligence process. The proposed CSDD Directive, the Deforestation Regulation 
and the proposed Critical Raw Materials Act also make reference to such 
schemes. Accordingly, efforts should be made to ensure a coherent approach 
to the development of criteria for such schemes.

D.3 CONFLICT MINERALS REGULATION
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D.4 TIMBER REGULATION

WHAT IS IT?

The EU Timber Regulation from 2010 sets out the obligations of operators who 
first place timber and timber products on the EU market. It is part of a broad 
set of measures introduced by the Forest Law Enforcement, Governance and 
Trade (“FLEGT”) Action Plan adopted in 2003 to tackle illegal logging. It aims 
to counter the trade in illegally harvested timber and timber products by:
• Prohibiting placing illegally harvested timber and products derived from 

such timber on the EU market;

• Imposing a requirement that EU traders who place timber products on the 
EU market exercise due diligence; and

• Obliging traders to keep records of their suppliers and customers.

The three key elements of due diligence under the EU Timber Regulation are:
• Information: The operator must have access to information describing the 

timber and timber products, country of harvest, species, quantity, details of 
the supplier, and information on compliance with national legislation.

• Risk assessment: The operator should assess the risk of illegal timber in his 
supply chain, based on the information identified above and the criteria set 
out in the regulation.

• Risk mitigation: When the assessment shows that there is a risk of illegal 
timber in the supply chain, that risk can be mitigated by requiring additional 
information and verification from the supplier.

The regulation was signed into law in October 2010 and entered into application 
on 3 March 2013.

A 2016 Report on the first two years of implementation of the Timber 
Regulation found that the regulation had raised awareness of the problem 
of illegal logging amongst EU consumers, and added value to international 
efforts to halt deforestation and forest degradation, conserve biodiversity and 
address climate change.

The report also noted that EU importers “have not consistently implemented 
the DD requirements during the first two years of application of the Regulation”. 
However, “Although the uptake of the DD obligation has been slow, there is 
evidence that operators are gradually implementing DD, demanding more 
information and legality assurance from their suppliers. This demonstrates that 
the DD obligation has the potential to change market behaviours of operators, 
thus creating supply chains free of illegally harvested timber.”

The 2017 and 2019 Reports on the implementation of the Timber Regulation 
each noted that although progress had been made, “continuous efforts are 
needed to ensure a uniform and effective application of the EUTR across 
countries” since “uneven implementation can have potential implications 
in terms of both the effectiveness of legislation and a level playing field for 
market operators”.

WHAT STAGE IS IT AT?

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010R0995
https://www.euflegt.efi.int/flegt-action-plan
https://www.euflegt.efi.int/flegt-action-plan
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016DC0074
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1538746572677&uri=COM:2018:668:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1601880684249&uri=COM:2020:629:FIN
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PIECE OF THE PUZZLE? HOW DOES IT RELATE TO BHR? 

Alongside the Conflict Minerals Regulation, the Timber Regulation is one of 
the few EU measures which explicitly imposes human rights and environmental 
due diligence obligations on businesses seeking to import goods onto the 
single market. Although the Timber Regulation does not expressly deal with 
human rights, the 2017 Report on implementation noted that it is “the first 
legal instrument at the European Union level which includes mandatory due 
diligence, a key principle for corporate sustainable responsibility in line with the 
United Nations Guiding Principles on Business and Human Rights (UNGPs)”. 
It has been argued that the due diligence obligation in the Timber Regulation 
should be characterised as a process undertaken to satisfy a condition to place 
goods on the single market, rather than a process to encourage continuous 
improvement as envisaged by the UNGPs. 

The Timber Regulation is an early example of a due diligence measure and 
is often cited as an inspiration for the due diligence requirements in the SCG 
Initiative, as well as providing a precedent for the application of obligations on 
EU actors in relation to activities which have occurred outside the EU. 

Unlike other EU measures which allow an operator to satisfy legal requirements 
by providing proof of certification, such as the Renewable Energy Directive, the 
Timber Regulation requires ongoing due diligence. The Timber Regulation will 
be repealed by the Deforestation Regulation. 

D.4 TIMBER REGULATION

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1538746572677&uri=COM:2018:668:FIN
https://www.fern.org/fileadmin/uploads/fern/Documents/2020/Enforcing_due_diligence_legislation_plus_16102020.pdf
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E GREEN 
TRANSITION

To overcome challenges posed by climate change and associated 
environmental degradation, the European Commission designs 
and implements reforms to support a just and inclusive green 
transition. The critical initiative among them is the European Green 
Deal, which aims to transform the Union into a fair, prosperous 
society and a climate-neutral and competitive economy. Under 
this initiative, a suite of policy and legislative measures was 
announced to achieve no net greenhouse gas emissions by 2050. 
These measures identify actions to be taken, particularly regarding 
climate change and emissions reduction, environment and circular 
economy, just transition, clean energy transition, and financing green 
and sustainable projects. In order to guide the national authorities 
of the Member States to achieve the goal of the Green Deal, the 
Commission also published the Technical Support Instrument.

Among the initiatives that further the aims of the Green Deal are 
the Taxonomy Regulation, intended to provide incentives for the 
market-based green transition, and the Communication on A Green 
Deal Industrial Plan for the Net-Zero Age. Also, as an integral and 
complementary part of the European Green Deal, several legislative 
measures were introduced by the Commission, such as the Batteries 
Regulation and the Critical Raw Materials Act. 

https://reform-support.ec.europa.eu/what-we-do/green-transition_en
https://reform-support.ec.europa.eu/what-we-do/green-transition_en
https://commission.europa.eu/publications/communication-european-green-deal_en
https://commission.europa.eu/publications/communication-european-green-deal_en
https://reform-support.ec.europa.eu/system/files/2021-03/2020.2329-final-web.pdf
https://reform-support.ec.europa.eu/system/files/2021-03/2020.2329-final-web.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://commission.europa.eu/system/files/2023-02/COM_2023_62_2_EN_ACT_A%20Green%20Deal%20Industrial%20Plan%20for%20the%20Net-Zero%20Age.pdf
https://commission.europa.eu/system/files/2023-02/COM_2023_62_2_EN_ACT_A%20Green%20Deal%20Industrial%20Plan%20for%20the%20Net-Zero%20Age.pdf
https://www.consilium.europa.eu/en/press/press-releases/2022/12/09/council-and-parliament-strike-provisional-deal-to-create-a-sustainable-life-cycle-for-batteries/
https://www.consilium.europa.eu/en/press/press-releases/2022/12/09/council-and-parliament-strike-provisional-deal-to-create-a-sustainable-life-cycle-for-batteries/
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13597-European-Critical-Raw-Materials-Act_en
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E.1 BATTERIES REGULATION

WHAT IS IT? WHAT STAGE IS IT AT?

The Batteries Regulation is an integral part of the European Green Deal, 
which outlines safety, sustainability, and labelling requirements to strengthen 
sustainability rules for batteries and waste batteries. Considering the increasing 
demand for batteries for sustainable development, clean energy, and climate 
neutrality, the Batteries Regulation sets out rules and policy measures to 
achieve the following objectives:  

• Strengthening the internal market through a standard set of rules, 

• Promoting a circular economy and 

• Reducing the environmental and social impact throughout all stages of the 
battery life cycle. 

The regulation applies to all types of batteries sold in the EU, covering the 
entire battery life cycle from design to reuse or recycling. Among measures, 
the regulation sets targets of varying ambition levels for battery waste 
collection, mandatory minimum levels for recycled content, recycling 
efficiency and recovery of raw materials used in batteries (cobalt, nickel, 
lithium, etc.). The regulation also sets minimum requirements for extended 
producer responsibility, which means subsequent management of the waste 
and financial responsibility for such activities. Moreover, the regulation 
introduces information and labelling requirements, including implementing 
battery passports and QR codes while setting strict restrictions for hazardous 
substances like mercury and cadmium. By doing so, the regulation intends 
to foster the development of a sustainable battery industry, reduce EU’s 
dependency on raw materials from third countries, and support Europe’s clean 
energy transition. 

One of the most crucial elements of the regulation is the due diligence 
measures to address the social and environmental risks related to raw material 
extraction, processing, and trading for battery manufacturing purposes. 
 

Following the proposal of the EU Commission in December 2020, the 
European Parliament and the Council reached a provisional political 
agreement in December 2022. The final compromise text of the trilogue 
agreement on batteries was published in January 2023. The Batteries 
Regulation entered into force on 17 August 2023. It will fully replace the 
Batteries Directive 2006/66/EC on 18 August 2025. 

It does so primarily by introducing a risk-based due diligence regime for 
economic operators placing batteries on the EU market or into service. The 
Regulation foresees “battery due diligence obligations” for economic operators 
regardless of the battery type and requires them to verify the source of raw 
materials (listed as cobalt, natural graphite, lithium, nickel, and their chemical 
compounds) used for batteries placed on the market. 

The Regulation asks for the due diligence to be consistent with the UNGPs, 
the OECD Guidelines, the OECD Due Diligence Guidance, and related sectoral 
guidelines such as the OECD Due Diligence Guidance for Responsible Supply 
Chains of Minerals from Conflict-Affected and High-Risk Areas. It aims to 
ensure that materials used for battery manufacturing are sourced responsibly 
by obliging companies to identify and mitigate the social and environmental 
risks associated with raw materials extraction, processing, and trading. 
The associated risks listed in the annex include child labour, forced labour, 
infringements on trade union freedoms, occupational health and safety, and 
soil, water, and air pollution, among others. 

The due diligence obligations of economic operators include adopting 
and clearly communicating a battery due diligence policy to suppliers and 
the public, which concerns listed raw materials and associated social and 

HOW DOES IT RELATE TO BHR? 

https://data.consilium.europa.eu/doc/document/ST-5469-2023-INIT/en/pdf
https://commission.europa.eu/publications/communication-european-green-deal_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7588
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0798
https://www.consilium.europa.eu/en/press/press-releases/2022/12/09/council-and-parliament-strike-provisional-deal-to-create-a-sustainable-life-cycle-for-batteries/
https://data.consilium.europa.eu/doc/document/ST-5469-2023-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02006L0066-20180704
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E.1 BATTERIES REGULATION

PIECE OF THE PUZZLE? 

The Batteries Regulation clearly states that the provisions on due diligence 
obligations apply without prejudice to Union law on due diligence obligations 
concerning minerals and metals originating from conflict-affected and high-
risk areas. Therefore, it does not affect the implementation of the Conflict 
Minerals Regulation that covers tin, tantalum, tungsten, and gold but does not 
address any raw materials used for battery production. As a further interaction, 
the Conflict Minerals Regulation supports the implementation of the Batteries 
Regulation by providing an indicative, non-exhaustive, regularly updated list of 
conflict-affected and high-risk areas. 

The regulation imposes its own due diligence obligations on economic 
operators placing batteries on the EU market and, therefore, has a different 
personal and material scope to the proposed CSDD Directive. Although the 
overall objectives of the two initiatives are mutually supportive, they have 
different specific objectives. For the economic operators who fall in the scope 
of both legislations, the due diligence requirements of the Batteries Regulation 
will, in some areas, be more specific compared to the general duties under 
the proposed CSDD Directive. In case of a conflict, more extensive or specific 
obligations will prevail. Considering the expected intersections between the 
scope of these two initiatives, ensuring that the two measures are mutually 
reinforcing is essential.

While the initial proposal of the CSDD Directive imposed obligations on 
company directors to establish and oversee due diligence policies and consider 
the impact of their decisions on sustainability issues, including human rights, 
climate, and the environment, these requirements were not included in the 
final text of the CSDDD adopted by the European parliament on 24 April 2024. 
On the other hand, the Batteries Regulation requires senior management 
to oversee due diligence processes,. It is unclear how the guidelines that 
the Commission will publish as regards the due diligence requirements of 
the Batteries Regulation will interact with the requirements under the CSDD 
Directive.

environmental risks. Also, the economic operators are required to structure 
management systems to support this policy, assigning responsibility to top 
management to oversee it. Additionally, they should establish and operate a 
system for supply chain transparency and traceability and incorporate their 
due diligence policy measures into agreements with suppliers. They are also 
required to report publicly on their due diligence systems and the steps taken 
to implement their due diligence obligations.

In short, the regulation generally aligns with the UNGPs approach to human 
rights due diligence. For instance, it identifies due diligence as a process to 
identify, prevent, mitigate, and otherwise address adverse impacts associated 
with their activities or sourcing decisions. It emphasizes the need for effective 
and meaningful consultation with affected communities. It further obliges 
economic operators to establish a grievance mechanism, including an early-
warning risk-awareness system and a remediation mechanism, based on the 
UNGPs. Also, in line with the UNGPs, the risk management measures include 
influencing or exerting pressure on suppliers, by using their leverage to prevent 
and mitigate the identified risks.

On the other hand, the regulation introduces that due diligence obligations 
apply only to economic operators with a turnover exceeding EUR 40 million 
in the financial year preceding the last financial year. This is a departure from 
the UNGPs, which emphasizes that all businesses must respect human rights 
throughout all their operations, independent of their size. Lastly, as opposed 
to the UNGPs requiring due diligence throughout the entire value chain, 
the Batteries Regulation requires economic operators to identify and assess 
adverse impact risks only throughout their supply chain.

https://www.europarl.europa.eu/doceo/document/A-9-2023-0184-AM-430-430_EN.pdf
https://www.europarl.europa.eu/doceo/document/A-9-2023-0184-AM-430-430_EN.pdf
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Moreover, clarification is needed on which disclosure requirements of the CSRD 
are those that discharge the Batteries Regulation reporting obligations. 

In addition, the regulation further requires economic operators to have their 
battery due diligence policies verified and audited by a notified body (third-
party verification) to confirm that their due diligence policies are maintained 
and applied in accordance with the regulation. The verifications are required to 
cover all activities and processes used by economic operators to fulfil their due 
diligence obligations, gather information from stakeholders where relevant, 
identify the areas of improvement for due diligence policies, and respect the 
audit principles of independence, competence, and accountability. The CSDD 
Directive, the Critical Raw Materials Act and the Conflict Minerals Regulation 
also make reference to such third-party verification schemes; accordingly, 
efforts should be made to ensure a coherent approach to the development of 
criteria for such schemes.

E.1 BATTERIES REGULATION
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E.2 CRITICAL RAW MATERIALS ACT

WHAT IS IT?

WHAT STAGE IS IT AT?

The Critical Raw Materials (CRM) Act is a regulation which introduces a 
regulatory framework to develop and strengthen the sustainability and 
circularity of CRM in the EU’s value chains. In the face of increasing demand 
for CRM, the initiative aims to identify strategic actions and policy projects 
along the value chain and ensure sufficient reserves where supply is at risk, by 
increasing and diversifying the EU’s critical raw materials supply. Drawing on 
a 2023 study on CRM for the EU, the final text of the act lists 34 CRM, which 
are non-energy, non-agricultural raw materials that are important for the EU 
economy and whose supplies are subject to a high level of supply risk. Among 
these CRM, 17 are labelled as Strategic Raw Materials (SRM), i.e., raw materials 
that score among the highest in terms of strategic importance, forecasted 
demand growth and difficulty of increasing production. 

The act creates a framework for a project promoter to apply to have a project 
recognised as a “Strategic Project” which contributes to securing the EU’s 
supply of SRM. This status has the benefit of streamlined permitting processes 
and facilitation of financing opportunities. Strategic projects are required to 
be implemented sustainably, meeting environmental, social and governance 
(ESG) criteria specified in the initiative. This includes monitoring, preventing, 
and minimising the environmental and social adverse impacts through 
responsible practices, such as respect of human and labour rights, indigenous 
peoples’ rights, quality jobs potential, meaningful engagement with local 
communities and relevant social partners and transparent business practices to 
prevent corruption and bribery.

The act specifies that the assessment of whether projects located in the EU 
meets these ESG criteria shall take consider a project’s compliance with 
relevant Union or national legislation as well as relevant supplementary 
evidence, taking into account the location of the project. A Project promoter 
may show compliance with these ESG criteria by providing evidence of that it is 
certified as part of a scheme recognised in the law. By contrast, projects in third 

countries fulfil these ESG criteria should be assessed in line with the national 
legislation and international Instruments, including the OECD Guidelines, 
UNGPs, ILO Tripartite Declaration on Multinational Enterprises, and IFC 
Performance Standard on Land Acquisition and Involuntary Resettlement. The 
decision to qualify a project as strategic will be made by the Commission and 
the European CRM Board, a new institution created by the proposal, which will 
be composed of Member States representatives. 

Member States will have to identify large companies manufacturing strategic 
technologies using SRMs on their territory (e.g., batteries for energy storage 
and e-mobility, data transmission and storage, mobile electronic devices, 
robotics, etc.). These large companies will have an obligation to audit their 
supply chains every three years to map the extraction, processing and recycling 
of SRM they use, analyse factors that might affect their supply of strategic raw 
materials and assess the vulnerabilities to supply disruptions.

The EU Commission President Ursula von der Leyen announced the launch 
of a CRM Act in September 2022. The announcement followed an action 
plan introduced in the 2020 Communication on CRM by the Commission, the 
European Parliament’s Resolution in November 2021 calling for an EU strategy 
on CRM, and the European Council’s Versailles Declaration from March 2022 
calling to reduce EU’s strategic dependencies on supply of CRM.

The feedback period upon a call for evidence and public consultation 
in preparation for the European CRM Act was completed in November 
2022. The Commission’s proposal for a CRM Act, which takes the form 
of a regulation and is informed by the impact assessment conducted by 
the Commission, was published on 16 March 2023. The Council and the 
Parliament struck a provisional deal on 13 November 2023, which was 
formally adopted by the Parliament on 12 December 2023 and by the Council 
on 18 March 2024 (closing the decision-making procedure). After being 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13597-European-Critical-Raw-Materials-Act_en
https://ec.europa.eu/docsroom/documents/54114/attachments/1/translations/en/renditions/native
https://ec.europa.eu/commission/presscorner/detail/en/speech_22_5493
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0474
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0468_EN.html
https://www.consilium.europa.eu/media/54773/20220311-versailles-declaration-en.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13597-European-Critical-Raw-Materials-Act_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13597-European-Critical-Raw-Materials-Act_en
https://eur-lex.europa.eu/resource.html?uri=cellar:903d35cc-c4a2-11ed-a05c-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.consilium.europa.eu/en/press/press-releases/2023/11/13/council-and-parliament-strike-provisional-deal-to-reinforce-the-supply-of-critical-raw-materials/
https://www.consilium.europa.eu/en/press/press-releases/2024/03/18/strategic-autonomy-council-gives-its-final-approval-on-the-critical-raw-materials-act/
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PIECE OF THE PUZZLE? 

The lists of strategic and critical raw materials annexed to the CRM Act 
include cobalt, nickel, lithium, tungsten and tantalum, which are also covered 
by the Conflict Minerals Regulation and the Batteries Regulation. However, 
consideration of human rights impacts under the CRM Act are undertaken only 
at the stage of applying for a project to be assessed as “strategic” rather than 
as part of an ongoing due diligence obligation as required under the Conflict 
Minerals and Batteries Regulations.  

By creating obligations related to the sourcing and recycling of products containing 
CRM, the CRM Act is in line with the EU’s Circular Economy Action Plan, one of 
the European Green Deal’s main building blocks. Similarly, the regulation creates 
obligations for Member States to increase efforts towards the recovery of CRM 
from waste products and mining waste, in line with the obligations related to 
recycling and disposal of batteries under the Batteries Regulation.

The companies in scope of the CSDD Directive and working in the extraction 
and manufacturing of mineral products could be covered by both initiatives. 
One criterion to be considered when assessing the sustainability of strategic 
projects located in the EU is compliance with Union law, which also includes 
the future CSDD Directive. While this requirement could ensure mutual 
enforcement of these two instruments, the absence of references to key 
international standards on responsible business conduct, such as the UNGPs 
and OECD Guidelines, for projects located in the EU, remains a significant 
concern. This is particularly pertinent to strategic projects undertaken by 
companies that do not fall within the scope of the CSDD Directive.  

The CRM Act envisages a role for certification schemes to show that a project 
meets sustainability criteria. The final compromise text of the CSDD Directive 
also includes reliance on certification schemes as a means of verifying 
compliance with companies’ human rights and environmental due diligence 
obligations. Accordingly, efforts should be made to ensure a coherent approach 
to the development of criteria for such schemes. 

The act identifies adverse social and environmental impacts as one of the 
fundamental problems in the supply of CRM. It acknowledges that these adverse 
impacts occur in third countries as well as within the territory of Member States. 
Environmental and human rights impacts are “sustainability considerations” 
that need to be satisfied for projects to obtain strategic status. Accordingly, the 
projects are required to be implemented sustainably, as regards the monitoring, 
prevention and minimisation of environmental impacts, the prevention and 
minimisation of socially adverse impacts by socially responsible practices. It 
should be done through an assessment of impacts on human and labour rights, 
indigenous peoples’ rights, as well as meaningful stakeholder engagement in 
line with internationally recognised due diligence standards. In its Recitals, the 
regulation clarifies that special attention should be paid to respect for human 
rights where a project involves potential resettlement.

However, there are no explicit requirements for project promoters to undertake 
human rights and environmental due diligence when sourcing CRM and SRM. 
The proposal makes explicit references to relevant OECD Guidance, the ILO 
Tripartite Declaration of Principles concerning Multinational Enterprises and 
Social Policy and the UNGPs when assessing whether a project conducted in 
third countries is “strategic”. However, it also envisages that the sustainability 
criterion to grant strategic project status could be satisfied if the project has 
been certified as part of a certification scheme developed by governments, 
industry associations and groupings of interested organisations and recognised 
by the Commission under the act, although no such certification scheme 
currently exists.  

HOW DOES IT RELATE TO BHR? 

E.2 CRITICAL RAW MATERIALS ACT

signed by the President of the European Parliament and the President of the 
Council, the new Regulation will be published in the Official Journal of the 
EU. It will enter into force on the twentieth day following its publication. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CONSIL:ST_7299_2024_INIT
https://www.europarl.europa.eu/legislative-train/theme-a-europe-fit-for-the-digital-age/file-european-critical-raw-material-act#:~:text=The%20Parliament%20adopted%20the%20agreement,the%20decision%2Dmaking%20procedure).
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F DIGITAL ECOSYSTEM-
FOCUSED INITIATIVES

The EU has undertaken a number of specific steps towards 
addressing fundamental rights risks in the digital ecosystem. 
These actions come after a series of policy frameworks, research, 
and reports that have reviewed the different aspects of the current 
and future digital ecosystem in Europe. The direction of the EU 
towards further developing the digital economy and society can 
also be found in the 2030 Policy Programme “Path to the Digital 
Decade” published in September 2021, and the EU Commission’s  
“Declaration on Digital Rights and Principles for the Digital Decade”, 
published in the EU Official Journal in January 2023. 

During this period, the EU has put in place, and proposed, a series 
of regulations addressing risks to fundamental rights in the scope of 
the digital ecosystem. The regulations have been focused on specific 
activities (e.g., data processing), specific technologies (e.g., AI 
systems), and specific actors (e.g., intermediary services providers). 
The four main developments in this area are the General Data 
Protection Regulation (GDPR), the Digital Services Act (DSA) and the 
forthcoming Artificial Intelligence (AI) Act, as well as the proposed 
Artificial Intelligence Liability Directive. All four regulations include 
a range of obligations placed on tech companies and activities in the 
digital sphere that aim to address significant, systematic, or severe 
risks to fundamental rights and freedoms. Additional regulations 
of relevance include the Digital Markets Act, the proposed Cyber 
Resilience Act, the Regulation on addressing the dissemination of 
terrorist content online, and the proposed Regulation on Privacy and 
Electronic Communications; however, these are not elaborated on in 
this briefing. Also, there are other peripheral regulations, which again 
are not further examined in this briefing, such as the Data Act, the 
Data Governance Act,  and the General Product Safety Directive.

https://eur-lex.europa.eu/resource.html?uri=cellar:6785f365-1627-11ec-b4fe-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:6785f365-1627-11ec-b4fe-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://digital-strategy.ec.europa.eu/en/library/declaration-european-digital-rights-and-principles
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023C0123(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016R0679&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016R0679&from=EN
https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-european-parliament-and-council-single-market-digital-services-digital-services
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0206
https://commission.europa.eu/business-economy-euro/doing-business-eu/contract-rules/digital-contracts/liability-rules-artificial-intelligence_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R1925&qid=1678209784878
https://digital-strategy.ec.europa.eu/en/library/cyber-resilience-act
https://digital-strategy.ec.europa.eu/en/library/cyber-resilience-act
https://eur-lex.europa.eu/eli/reg/2021/784/oj
https://eur-lex.europa.eu/eli/reg/2021/784/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017PC0010
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017PC0010
https://digital-strategy.ec.europa.eu/en/policies/data-act
https://digital-strategy.ec.europa.eu/en/policies/data-governance-act
https://ec.europa.eu/info/business-economy-euro/product-safety-and-requirements/product-safety/consumer-product-safety_en
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F.1 DIGITAL SERVICES ACT

WHAT IS IT?

WHAT STAGE IS IT AT?

One of the overarching goals of the Regulation on a Single Market for Digital 
Services (more commonly known as the Digital Services Act, or DSA) is 
indicated to “create a safer digital space in which the fundamental rights of 
all users of digital services are protected,” by establishing harmonised rules 
for a safe, predictable and trusted online environment. The Act specifically 
regulates providers of intermediary services (which is defined to include “mere 
conduit”, “hosting” and “caching” services) and focuses on their role in the 
“intermediation and spread of unlawful or otherwise harmful information and 
activities”. It also addresses how efforts to moderate content by such services 
pose risks to the fundamental rights of their users, in particular, the right to 
freedom of expression. 

The DSA imposes obligations of different levels of intensity in content 
moderation, depending on the type of intermediary services providers. It ranges 
from all intermediary services providers being subject to requirements on their 
terms and conditions regarding content moderation, and reporting on how they 
do content moderation, to online platforms being required to provide access to 
a complaint-handling system.

The Act requires different levels of communication and reporting dependent 
on the type of service. All intermediary services providers have a reporting 
obligation on removal orders, information orders, content moderation, and 
complaints. Online platforms have additional reporting obligations on out-of-
court dispute settlement, suspensions for misuse, and use of automated means 
in content moderation, while very large online platforms (with over 45 million 
users) have additional reporting obligations on systemic risk assessment, 
mitigating measures, independent audit report, and audit implementation 
report.

The proposal was published on 15 December 2020. The EU Parliament 
adopted amendments to the proposal on 20 January 2022, and a political 
agreement between the EU Parliament and EU Member States was reached 
on 23 April 2022. The Act was then adopted during the first reading by the EU 
Parliament on 5 July 2022, followed by the formal adoption by the Council of 
the EU on 4 October 2022. It was published in the Official Journal of the EU on 
27 October 2022 and  entered into force on 16 November 2022. It is expected 
to start applying for all regulated entities on 17 February 2024.

Providers of very large online platforms and very large online search engines 
are obliged to: 
• assess and mitigate significant systemic risks, including risks to 

fundamental rights, stemming from their services
• be subject to independent audits to assess their compliance with their 

obligations under the Act
• apply additional requirements on content recommender systems and 

advertising. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R2065&qid=1678213846292
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R2065&qid=1678213846292
https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R2065&qid=1678213846292
https://eur-lex.europa.eu/legal-content/en/TXT/?qid=1608117147218&uri=COM%3A2020%3A825%3AFIN
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0014_EN.html
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2545
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_4313
https://www.consilium.europa.eu/en/press/press-releases/2022/10/04/dsa-council-gives-final-approval-to-the-protection-of-users-rights-online/
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_6906
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HOW DOES IT RELATE TO BHR? 

PIECE OF THE PUZZLE? 

The DSA is not framed as a human rights due diligence framework; however, 
it emphasises the need for intermediary services providers (including online 
platforms) to ensure their activities protect human rights online, including 
the right to privacy, freedom of expression and information, prohibition of 
discrimination, and vulnerable users. The Recital of the DSA states that 
all providers of intermediary services should pay due regard to relevant 
international standards for the protection of human rights, such as the UNGPs.

Some of the obligations explicitly require intermediary services providers to 
consider human rights, including:
• Requiring that they have due regard to the rights of all parties involved, 

including the applicable fundamental rights of the recipients of the service 
when the restrictions are placed on the use of the service;

• Amendments adopted by the EU Parliament that contain additional 
requirements to consider particular human rights in specific instances, 
such as voluntary efforts to investigate illegal content, shall be non-
discriminatory.

In particular, the DSA requires very large online platforms to identify, assess 
and put in place mitigation measures for significant systemic risks related to 
their services, the scope of which includes any actual and foreseeable negative 
effects for the exercise of fundamental rights. At this point, the DSA partly 
aligns with the UNGPs approach to due diligence since it asks to identify actual 
and potential impacts, considering their severity and probability of the risks.

On the other hand, the overall due diligence obligations in the DSA concerning 
a transparent and safe online environment depart from the due diligence 
process set out in the UNGPs on several accounts. The due diligence 
obligations apply selectively to digital service providers, depending on the 
nature of their services and their size. The UNGPs expect that all businesses’ 
due diligence processes adopt a risk-based approach, addressing any risks 
in respect of actual and potential human rights impacts. Further, the UNGPs 

As noted above, the due diligence obligations in the DSA are both sector-
focused and narrower in scope than the UNGPs and the broader cross-sectoral 
human rights and environmental due diligence obligations in the proposed 
CSDD Directive. 

The proposed CSDD Directive states that its provisions shall be without 
prejudice to obligations in the areas of human rights, protection of the 
environment and climate change under other Union legislative acts. 
Furthermore, it states that if any stipulation made by the proposed CSDD 
Directive conflicts with a provision of another EU legislative act pursuing the 
same objectives and providing for more extensive or more specific obligations, 
the provisions of the other Union legislative act shall prevail to the extent of 
any such conflict and shall apply to those specific obligations. The disclosure 
requirements in the DSA will also need to be considered alongside the 
disclosure requirements in the CSRD. 

The proposed EU Artificial Intelligence Act, examined in detail below, also 
establishes that it shall not affect the application of the provisions on the 
liability of intermediary service providers of the DSA. 

F.1 DIGITAL SERVICES ACT

require adequate and meaningful consultation with the affected stakeholders; 
on the contrary, the DSA’s Recital states that providers of very large online 
platforms and of very large online search engines conduct their risk 
assessments and design their risk mitigation measures with the involvement 
of representatives of groups potentially impacted by their services only “where 
appropriate”. The due diligence requirements in the regulatory text also omit 
any provision for stakeholder engagement and consultation.
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F.2 EU ARTIFICIAL INTELLIGENCE ACT

WHAT IS IT? WHAT STAGE IS IT AT?

The proposed EU Regulation on harmonised rules on artificial intelligence 
(AI Act) is part of a wide range of initiatives taken by the EU in relation 
to digital technologies, including AI. It should be seen in the light of the 
“European Strategy on AI” (2018), “the Coordination Plan on AI” (2018) (a joint 
commitment with Member States), and the “Guidelines for Trustworthy AI” in 
2019” developed by the High-Level Expert Group on Artificial Intelligence. 

The objective of the proposed AI Act is to ensure that AI systems are safe and 
respect the existing laws on fundamental rights and values of the European 
Union, especially considering that its advancement creates specific challenges 
regarding safety and protection due to the distinct characteristics of this 
technology. 

The law addresses applications of AI to four risk categories: 1) applications and 
systems that create an unacceptable risk, such as a government-run social 
scoring system; 2) high-risk applications, such as scanning of job applicants’ 
CVs; 3) applications that are of limited or, 4) minimal risk, such as its use in 
identifying patterns in documents with the use of an algorithm.

The AI Act places a ban on unacceptable risk applications of AI and specifies 
that providers of high-risk AI systems need to have a procedure in place to 
assess risks throughout their lifecycles. Providers and users of AI systems that 
are not within the unacceptable risk or high-risk categories are not required to 
have such procedures in place; rather, they are encouraged to develop codes of 
conduct that reflect the spirit and intent of the AI Act’s requirements for high-
risk AI systems.

The Act includes certain disclosure obligations placed on a provider of a high-
risk AI system to inform authorities where the application presents a risk to 
fundamental rights. The AI Act also introduces administrative enforcement 
mechanisms.

The EU Commission developed a White Paper on AI (2020), which was 
followed by a public consultation, and which finally led to the AI Act proposal 
that the EU Commission published on 21 April 2021. The Council adopted 
its common position (‘general approach’) on the AI Act in December 2022. 
The European Parliament adopted its negotiating position on 14 June 
2023. Negotiations between the three institutions began in June 2023. The 
Parliament and the Council reached a provisional agreement on the AI Act 9 
December 2023. The AI Act was adopted by the European Parliament on 13 
March 2024, following which it will The Act will need to be formally endorsed 
by the Council before entry into force. The European Artificial Intelligence 
Office was launched 21 February 2024 within the Commission, falling under the 
Directorate-General for Communication Networks, Content and Technology to 
support the implementing of the AI Act, especially for general-purpose AI. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0206
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2018%3A237%3AFIN
https://digital-strategy.ec.europa.eu/en/library/coordinated-plan-artificial-intelligence-2021-review
https://digital-strategy.ec.europa.eu/en/library/ethics-guidelines-trustworthy-ai
https://digital-strategy.ec.europa.eu/en/library/ethics-guidelines-trustworthy-ai
https://commission.europa.eu/system/files/2020-02/commission-white-paper-artificial-intelligence-feb2020_en.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar:e0649735-a372-11eb-9585-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.europarl.europa.eu/news/en/press-room/20230609IPR96212/meps-ready-to-negotiate-first-ever-rules-for-safe-and-transparent-ai
https://www.europarl.europa.eu/news/en/press-room/20231206IPR15699/artificial-intelligence-act-deal-on-comprehensive-rules-for-trustworthy-ai
https://digital-strategy.ec.europa.eu/en/policies/ai-office
https://digital-strategy.ec.europa.eu/en/policies/ai-office
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HOW DOES IT RELATE TO BHR? PIECE OF THE PUZZLE? 

The proposed regulation aims to provide AI developers, deployers, and 
users with clear requirements and obligations with respect to specific uses 
of artificial intelligence. With its stated objectives of ensuring that AI systems 
have no negative impacts on fundamental rights, the Act has implications for 
businesses developing or using AI systems. The adverse impacts that AI causes 
on fundamental rights, including the right to privacy, protection of personal 
data, freedom of expression and information, freedom of assembly and of 
association, non-discrimination, consumer protection, workers’ rights, rights of 
persons with disabilities, rights of children, are acknowledged in the proposal. 

While there are no explicit references to the UNGPs in the AI Act, several of the 
UNGPs’ due diligence requirements are addressed in part by the proposal’s 
text. The proposed regulation aligns to an extent with the UNGPs’ approach 
to due diligence in identifying, preventing, and mitigating potential or actual 
adverse impacts connected to an activity: it requires a risk management system 
be adopted where the use of artificial intelligence presents a high risk to 
fundamental rights or safety. The proposed regulation also follows the approach 
of the UNGPs to changes in operations or operating contexts, acknowledging that 
assessment and review is an ongoing, iterative process. The proposal outlines 
how the risk management system should incorporate adequate procedures for 
testing; and it details requirements for its oversight, evaluation, and revision, in 
addition to post-market monitoring of the use and impact of the AI deployed. 

The Act also incorporates certain aspects of the UNGPs regarding businesses’ 
external communication with stakeholders. The Act mentions that, where 
appropriate, to collect relevant information necessary to perform the impact 
assessment and design mitigating measures, deployers of high-risk AI 
systems, in particular when AI systems are used in the public sector, could 
involve relevant stakeholders, including the representatives of groups of 
persons likely to be affected by the AI system, independent experts, and civil 
society organisations. Further, complaint handling and redress procedures are 
mentioned as something that deployers should consider when determining 
measures to mitigate risks to fundamental rights in concrete use-cases.

F.2 EU ARTIFICIAL INTELLIGENCE ACT

As with the Digital Services Act (DSA), the AI Act specifies a number of activities 
to identify and assess actual or potential adverse impacts on fundamental 
rights. The risk-based approach and wide scope extending to AI applications 
developed and utilised across a range of stakeholders, including larger 
business actors, should ensure the alignment of the AI act with the due 
diligence obligations within the proposed CSDD Directive and the CSRD, 
both of which take a broader, cross-sectoral approach to due diligence. This 
approach aims to achieve a consistent, harmonised implementation of the 
legal framework in achieving its objectives and, should the provisions of the 
proposed CSDD Directive conflict with a provision of another EU legislative 
act (such as the AI Act), then whichever provides for more extensive or more 
specific obligations, shall prevail. The disclosure requirements in the AI Act will 
also need to be considered alongside the disclosure requirements in the CSRD. 

The AI Act further states that it shall not affect the application of the provisions 
on the liability of intermediary service providers of the DSA. Moreover, it further 
establishes that its application is without prejudice and complements the 
General Data Protection Regulation (see page 63).
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F.3 ARTIFICIAL INTELLIGENCE LIABILITY DIRECTIVE

WHAT IS IT?

WHAT STAGE IS IT AT?

The proposed Artificial Intelligence Liability Directive (AILD) has a stated aim to 
improve the functioning of the EU single market by laying down uniform rules 
for certain aspects of non-contractual civil liability for damage caused by the 
involvement of AI systems. By introducing harmonised rules, it is intended to 
prevent the emergence of fragmented AI-specific adaptations of national civil 
liability rules and to ensure that persons harmed by AI systems enjoy the same 
level of protection as in cases not involving AI systems. In this regard, it aims to 
clarify the liability of companies developing or using AI.

In this scope, it addresses the difficulties of proof in legal proceedings linked 
with AI to support that justified claims are not hindered. Specifically, the AILD 
applies to non-contractual civil law claims for damages caused by AI systems, 
where such claims are brought under fault-based liability regimes, and it 
eases the burden of proof through the (i) use of disclosure and (ii) a rebuttable 
presumption of a causal link. 

1. The use of disclosure (in other words, the disclosure of evidence) aims to 
provide affected persons seeking compensation for damage caused by the 
high-risk AI systems the possibility to identify potentially liable persons and 
relevant evidence for a claim. With this goal, the AILD empowers national 
courts to order the disclosure of relevant evidence about specific high-risk 
AI systems that are suspected of having caused damage.  
 
If a defendant fails to comply with an order by a national court, the court 
shall presume the defendant’s non-compliance with a relevant duty of care, 
which can be further rebutted by the defendant. Claimants can also request 
the disclosure of evidence from providers or users that are not defendants 
if all proportionate attempts were unsuccessful to gather the evidence from 
the defendant.  

2. In addition, the AILD establishes a rebuttable presumption of causality 
between the defendant’s fault consisting of the lack of compliance with the 

In October 2020, the European Parliament adopted a legislative own-initiative 
resolution on civil liability for AI and requested the Commission to propose 
legislation. On 28 September 2022, the Commission delivered on the 
objectives of the White Paper on AI and on the European Parliament’s request 
with the Proposal for the AILD. The Commission’s proposal will now need to be 
adopted by the European Parliament and the Council.

prescribed duty of care under the EU or national law and the output subject 
to a damage claim. Such output can be a result produced by the AI systems 
or the failure of the AI systems to produce an output that gave rise to the 
relevant damage. By doing so, AILD intends to provide an effective basis for 
the compensation claims. How to apply the presumption varies based on 
the level of the AI system’s risk as well as the usage of the AI systems.  

These measures are intended to give those seeking compensation for damage 
caused by AI systems a more reasonable burden of proof and a chance to 
succeed with justified liability claims.

https://commission.europa.eu/system/files/2022-09/1_1_197605_prop_dir_ai_en.pdf
https://commission.europa.eu/business-economy-euro/doing-business-eu/contract-rules/digital-contracts/liability-rules-artificial-intelligence_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020IP0276
https://commission.europa.eu/system/files/2020-02/commission-white-paper-artificial-intelligence-feb2020_en.pdf
https://commission.europa.eu/business-economy-euro/doing-business-eu/contract-rules/digital-contracts/liability-rules-artificial-intelligence_en
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F.3 ARTIFICIAL INTELLIGENCE LIABILITY DIRECTIVE

HOW DOES IT RELATE TO BHR? PIECE OF THE PUZZLE? 

The AILD aims to enable effective private enforcement of fundamental rights 
and preserve the right to an effective remedy where AI-specific risks have 
materialised and also to give businesses an incentive to prevent damage in 
order to avoid liability. 

Access to remedy is the third pillar of the UNGPs. Under the UNGPs, States 
must take appropriate steps to ensure that those affected by human rights 
abuse have access to effective remedies through judicial and legislative means, 
among other means. In order to realise this effective remedy, States are 
also expected to consider ways to reduce legal, practical, and other relevant 
barriers that could lead to a denial of access to remedy. The combination of 
the disclosure and burden-shifting mechanisms of the AILD could be a way to 
ensure the effective access to remedy by reducing the barriers for the claimants 
in civil liability litigations in the EU.

It also emphasises the duty of care, which means a required standard of 
conduct set by national or Union law to avoid damage to legal interests, 
including life, physical integrity, property, and the protection of fundamental 
rights. Moreover, the AILD has the potential to ensure effective enforcement 
of the due diligence mechanisms foreseen under both the AI Act and the 
proposed CSDD Directive.

The proposal establishes that the AILD and the AI Act are complementary 
and reinforce each other. While the AI Act aims to ensure safety and protect 
fundamental rights will reduce risks, it does not eliminate those risks entirely 
because damage may still occur when such a risk materialises. The AILD also 
provides an incentive for businesses to comply with the AI Act and therefore 
contributes to preventing the occurrence of damages, in addition to its potential 
contribution to the enforcement of the requirements for high-risk AI systems 
imposed by the AI Act as the failure to comply with those requirements constitutes 
an important element triggering the alleviations of the burden of proof.

The AILD further establishes that the proposal does not affect the rules set by 
the DSA and complements the DSA and the General Data Protection Regulation, 
which is further examined below.

Regarding its possible interaction with the future CSDD, it is unclear yet how the 
AILD aligns with the liability mechanism seeking accountability for adverse impacts 
under the CSDD regime. It remains to be seen how the interaction between the 
enforcement of the AI Act and the future CSDD will further impact the enforcement 
of the AILD.
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F.4 GENERAL PRODUCT SAFETY REGULATION

WHAT IS IT?

The General Product Safety Regulation, which will replace the current General 
Product Safety Directive by transforming it into a regulation, is an integral 
part of the New Consumer Agenda 2020 of the European Commission. 
The regulation seeks to modernise the general framework for the safety of 
non-food consumer products and improve the internal market’s functioning 
while providing high consumer protection. More importantly, it seeks to 
address the product safety challenges arising from emerging technologies 
and the increasing amount of goods and products sold online. It establishes 
clear obligations for online marketplaces and creates a single set of market 
surveillance rules while redefining the safety requirements for the products.

WHAT STAGE IS IT AT?

The European Commission published the proposed General Product Safety 
Regulation in June 2021. The proposal followed an ordinary legislative 
procedure, and three trilogue meetings were held between 15 September 
and 28 November 2022. The European Parliament and the Council reached a 
provisional political agreement on the proposed regulation on 28 November 
2022. The regulation is now subject to formal approval by the EU Council and 
the European Parliament before it comes into force. 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32001L0095
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32001L0095
https://www.consilium.europa.eu/en/press/press-releases/2022/11/29/council-and-european-parliament-agree-on-new-product-safety-rules/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/679079/EPRS_BRI(2021)679079_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0346
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698028/EPRS_BRI(2021)698028_EN.pdf
https://www.consilium.europa.eu/en/press/press-releases/2022/11/29/council-and-european-parliament-agree-on-new-product-safety-rules/
https://data.consilium.europa.eu/doc/document/ST-16312-2022-INIT/en/pdf
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HOW DOES IT RELATE TO BHR? 

PIECE OF THE PUZZLE? 

F.4 GENERAL PRODUCT SAFETY REGULATION

The regulation does not set a concrete due diligence scheme or does not 
refer to internationally recognised instruments such as the UNGPs or the 
OECD Guidelines. Nevertheless, the regulation reiterates that all consumers, 
including the most vulnerable, such as children, older persons, or persons with 
disabilities, have the right to safe products while emphasising that dangerous 
products can negatively affect consumers and citizens. 

In this scope, it extends consumer protection to the new digital technologies, 
acknowledging that new technologies might also pose new risks to consumers’ 
health and safety or change how the existing risks could materialise. It 
emphasises the need for a new risk assessment on the products if new 
technologies, such as software updates, have a substantial impact on the safety 
of the original product. The regulation requires that when assessing whether a 
product is safe, the risks to vulnerable consumers such as children, older people, 
and persons with disabilities, as well as the impact of gender differences on 
health and safety, should be a separate consideration. It specifically emphasises 
the need to consider the health risk posed by digitally connected products, 
especially to vulnerable consumers such as children, and calls manufacturers to 
ensure that the design of the
se products follows the children’s best interests. Aspects for assessing the safety 
of products also include cybersecurity and evolving, learning, and predictive 
functionalities of a product.

The regulation further obliges manufacturers and economic operators to 
conduct an internal risk analysis before placing a product on the market by 
including information on the analysis of the possible risks related to the 
product and the solutions or corrective measures adopted to eliminate or 
mitigate such risks. Regarding access to remedy, it allocates a specific chapter 
on the right to information and remedy by reinforcing consumer rights, i.e., 
the right to be informed or to file a complaint where the product is dangerous, 
along with extending the possible remedies to be offered for consumers in the 
event of a recall. 

Lastly, the regulation foresees specific obligations related to product safety 
for providers of online marketplaces. In this scope, providers of online 
marketplaces must cooperate with market surveillance authorities if they detect 
a dangerous product on their platform and establish a single point of contact to 
enable consumers to communicate directly and rapidly with them concerning 
product safety issues. Providers of online marketplaces are also required to 
ensure that they have internal product safety processes in place to comply with 
this regulation without undue delay.

The text proposed by the European Commission includes a section stating that 
the proposal is consistent with the EU’s digital policies in place, in particular with 
the proposal for the DSA and with the legislative work on AI and the internet of 
things. It further states that the proposal provides a safety net for products and 
risks to the health and safety of consumers that do not enter into the scope of 
application of the AI Act. The text of the provisional political agreement reached 
between the Council and the Parliament also clarifies that this regulation should 
apply without prejudice to the provisions of the DSA. It remains to be seen how 
these different instruments interact with each other in practice.

https://data.consilium.europa.eu/doc/document/ST-16312-2022-INIT/en/pdf
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F.5 GENERAL DATA PROTECTION REGULATION 

WHAT IS IT?

WHAT STAGE IS IT AT?

The General Data Protection Regulation (GDPR) aims to protect the 
“fundamental rights and freedoms of natural persons and in particular their 
right to the protection of personal data”. It provides for rules on the processing 
of personal data of individuals (“data subjects”) by automated means or as part 
of a filing system. 

The GDPR applies to all data controllers and processors, including public 
authorities and bodies, and only covers one particular dimension of a business 
activity: data processing.

Businesses, to the extent that they are “controllers” (those who determine 
the purposes and means of the processing of personal data) or “processors” 
(those who process personal data on behalf of the controller), are subject to 
obligations under the GDPR, including:
• To process data according to the principles of lawfulness, fairness and 

transparency, with a prohibition or restriction on the processing of certain 
categories of personal data (e.g., data concerning an individual’s racial or 
ethnic origin or criminal convictions and offences);

• To give effect to the rights of the data subject (e.g., to provide information 
on, to rectify or erase their personal data);

• To implement measures to ensure and demonstrate that processing of data 
is conducted in accordance with the GDPR (including measures designed to 
implement data protection principles) and to ensure secure processing; 

• To carry out assessments of the impact on the protection of personal data 
caused by processing that is likely to result in a high risk to the rights and 
freedoms of natural persons. This activity should include two assessments: 
(1) an assessment of whether the type of processing is likely to result in a 
high risk to the rights and freedoms of natural persons, and (2) where that 
is found to be the case, a specific data protection impact assessment (DPIA) 
must be carried out. The DPIA should specifically contain an assessment of 
the risks to the rights and freedoms of natural persons and the measures 
that should be taken to address those risks.

The GDPR also outlines requirements regulating the duties of controllers in 
instances where data breaches that result in the disclosure of personal data 
present a high risk to the individuals concerned. The regulation also sets out 
certain conditions for reporting the potential consequences of automated 
decision-making based on the processing of personal data, though it does 
not require disclosures in respect of any impact assessment or due diligence 
conducted.  

The GDPR was adopted on 14 April 2016 and has applied since 25 May 2018.

https://eur-lex.europa.eu/eli/reg/2016/679/oj
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HOW DOES IT RELATE TO BHR? PIECE OF THE PUZZLE? 

F.5 GENERAL DATA PROTECTION REGULATION 

The GDPR sets out to protect individuals’ fundamental rights in the context 
of the processing of their personal data and includes a series of due diligence 
requirements for businesses as “controllers” or “processors” of personal 
data. The regulation specifically acknowledges the inherent risks that data 
processing may pose to fundamental rights, including the right to private 
and family life, home and communications; the protection of personal data; 
freedom of thought, conscience and religion; freedom of expression and 
information; the right to due process, and to an effective remedy in cases where 
interference has occurred.

The GDPR aligns to a certain extent with the process of human rights due 
diligence as set out in the UNGPs. The regulation adopts a risk-based approach 
to determining the safeguards necessary to ensure citizens’ fundamental 
rights are adequately protected. This method includes a requirement to assess 
whether the activities performed are likely to present a high risk to the rights 
and freedoms of persons whose personal data is being processed. Where a 
high risk is identified, a Data Protection Impact Assessment (DPIA) should 
then be performed, which evaluates the extent of the threats to fundamental 
rights posed and incorporates a further analysis of the appropriate measures to 
address them. In parallel to the approach of the UNGPs, impact assessment is 
confirmed as an iterative, ongoing process that is subject to regular review. 

While the principal focus for the due diligence requirements of the GDPR 
relates primarily to the right to the protection of personal data, the entirety 
of protections granted by the EU Charter of Fundamental Rights is intended 
to be considered in its application. Further, it contains specific provisions that 
reflect the concern that certain personal data can be particularly sensitive 
and also specifically acknowledges that children merit additional protection 
as data subjects. The regulation also acknowledges that the processing of 
special categories of data may lead to discrimination and provides additional 
safeguards where privacy and confidentiality are especially important, such as 
in evaluating workplace performance.

As with both the DSA and AI Act, the GDPR contains specific provisions 
corresponding to requirements to identify and appraise potential adverse 
impacts. However, in contrast to the aforementioned Acts, the GDPR has 
the specific objective to protect personal data. It is important, though, to 
emphasise that beyond protecting the data itself, the purpose of the legislation 
is in fact to safeguard the right to privacy and the right to the protection of 
the personal data of the individuals concerned. The broad application of the 
regulation, given that the processing of personal data is increasingly becoming 
ubiquitous across many business activities, means that the GDPR’s provisions 
will inevitably interact with the due diligence obligation in the proposed CSDD 
and the adopted CSRD. It remains to be seen how the CSDD and CSRD can 
provide support in improved reporting and transparency in relation to the data 
processing activities covered under the GDPR.
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F.6 REGULATION ON TRADE OF DUAL-USE ITEMS

WHAT IS IT?

The EU Regulation on Trade of Dual-use Items was published in the Official 
Journal of the EU in June 2021. The regulation aims to strengthen control 
over the export, transit, brokering, and technical assistance of dual-use items, 
including software and technology, which can be used for civil and military 
purposes. 

The primary purpose of this regulation is to ensure that relevant considerations, 
including international obligations and commitments, national foreign and 
security policy issues, human rights, intended end-use, and risk of diversion, 
are considered in the area of dual-use items. The regulation introduces precise 
and robust legal requirements concerning dual-use items while strengthening 
guidance to exporters regarding responsible practices. It allows Member States 
to fulfil their responsibilities, particularly regarding non-proliferation, regional 
peace, security and stability, and respect for human rights and international 
humanitarian law, through an effective common system of export controls on 
dual-use items.

The regulation emphasises cyber-surveillance items, a form of dual-use items 
“specially designed to enable the covert surveillance of natural persons by 
monitoring, extracting, collecting or analysing data from information and 
telecommunication systems”. For cyber-surveillance items, it acknowledges 
the danger of misuse by persons complicit in or responsible for directing or 
committing severe violations of human rights or international humanitarian law 
and foresees additional authorisation requirements.

The regulation was published in the Official Journal of the EU in June 2021 and 
is currently in force.

WHAT STAGE IS IT AT?

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0821&qid=1679866387573
https://www.consilium.europa.eu/en/press/press-releases/2021/05/10/trade-of-dual-use-items-new-eu-rules-adopted/
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2021:206:FULL&from=EN
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HOW DOES IT RELATE TO BHR? PIECE OF THE PUZZLE? 

F.6 REGULATION ON TRADE OF DUAL-USE ITEMS

The regulation foresees due diligence obligations for exporters, brokers, 
providers of technical assistance, or other relevant stakeholders to enable 
them to act in conformity with this regulation. Accordingly, they must assess 
risks related to transactions through transaction-screening measures as part 
of an Internal Compliance Programme (ICP). The regulation requires that 
the exporters’ size and organisational structure have to be considered when 
developing and implementing ICPs.

As defined by the regulation, ICP systems should be ongoing and cover 
effective, appropriate, and proportionate policies and procedures to achieve 
compliance with the regulations by analysing the risks related to the export of 
the items. Although there is no direct reference to the UNGPs in the regulation, 
the structure of the ICP systems aligns with the UNGPs approach to some 
extent. As the human rights due diligence mechanisms foreseen under 
the UNGPs, the ICPs are structured as ongoing risk management systems 
proportionate to human rights and humanitarian law risks related to the end-
use of dual-use items.

In this scope, current regulation requires exporters to adopt due diligence 
measures to identify risks of possible human rights and humanitarian law 
violations in their value chain, particularly concerning the end-use of the 
exported cyber-surveillance items. According to its due diligence findings, 
the exporter may suspect that cyber-surveillance items it plans to export are 
intended to be used in connection with the commission of severe human 
rights and international humanitarian law violations. In this case, the exporter 
shall notify the competent authority and will follow the competent authorities’ 
decision/authorisation. Therefore, the regulation demonstrates a commitment 
of the EU towards human rights-based export control.

The regulation has the potential to enhance the EU’s capacity to protect human 
rights and support secure value chains for strategic items. It constitutes a 
specific piece of the legislative framework due to its focus on human rights 
or humanitarian law violations in the end-use of dual-use items. Since the 
regulation takes a value chain approach, with a specific focus on the phase of 
the use of the product, it remains to be seen how the regulation’s due diligence 
requirements will interact with those of the proposed CSDD Directive. In 
particular, the proposals for the CSDD Directive have varying degrees of scope, 
with the Commission and the Council providing limitations with concepts such 
as “established business relationships” or “chains of activities” respectively, 
and could mean that the phase of the use of products is not covered by the 
proposed CSDD Directive. Similarly, the proposed CSDD Directive states that its 
provisions apply without prejudice to other regulatory measures. 

https://ec.europa.eu/commission/presscorner/detail/en/ip_21_4601
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G.1 SUPPLEMENT: PUBLIC PROCUREMENT

WHAT IS IT? WHAT STAGE IS IT AT?

The EU Directive on Public Procurement (2014/24/EU) complements the EU’s 
other procurement directives to allow public authorities in member states to 
“engage in socially responsible public procurement by buying ethical products 
and services, and by using public tenders to create job opportunities, decent 
work, social and professional inclusion and better conditions for disabled 
and disadvantaged people.” The directive requires Member States to adopt 
measures applicable to procurements over certain thresholds, to:

• ensure that in the performance of public contracts, economic operators 
comply with applicable obligations in the fields of environmental, social, 
and labour law;

• ensure mandatory grounds for public authorities to exclude economic 
operators on grounds including corruption, human trafficking, and include 
the possibility to exclude economic operators when the contracting 
authority can demonstrate a violation of environmental, social, and labour 
law obligations;

• reject tenders that are abnormally low due to poor human rights standards, 
in case the economic operator is unable satisfactorily to account for the low 
level of the price; and

• ensure the principle of proportionality, which means that the requirements, 
award criteria, technical specifications, etc., must be proportional and linked 
to the subject matter of the contract.

In 2020, the EU Commission announced that a review of the Public 
Procurement Directive should take place in 2021. This review has since been 
delayed due to the pandemic and delays by states in transposing the directive. 
Information on the transposition of the Directive into the law of 15 Member 
States was published by the EU Commission in 2019. However, the EU 
Commission’s workplan does not make provision for a review in 2022 and 2023.

The EU Commission has stated that the review is to be “limited to the economic 
effects on the internal market resulting from the application of the thresholds 
on the internal market, in particular in terms of factors such as the cross-border 
award of contracts and transaction costs” and that “wider questions relating to 
the functioning of the directive are not within the scope of this specific review.” 
Consequently, the elements within the directive related to business and human 
rights may not fall within the scope of this review.

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0024
https://www.europarl.europa.eu/doceo/document/E-9-2021-001514_EN.html#def2
https://www.europarl.europa.eu/doceo/document/E-9-2021-001514-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2021-001514-ASW_EN.html
https://www.aeidl.eu/docs/bsi/index.php/bsi-buying-for-social-impact/bsi-library/bsi-deliverable?limit=20&limitstart=0
https://eur-lex.europa.eu/resource.html?uri=cellar%3A9fb5131e-30e9-11ec-bd8e-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3A9fb5131e-30e9-11ec-bd8e-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://commission.europa.eu/system/files/2022-10/com_2022_548_3_en.pdf
https://www.europarl.europa.eu/doceo/document/E-9-2021-001514-ASW_EN.html
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HOW DOES IT RELATE TO BHR? PIECE OF THE PUZZLE? 

The directive does not explicitly reference the UN Guiding Principles on 
Business and Human Rights or the OECD Guidelines for Multinational 
Enterprises. However, it has a human rights dimension in requiring that 
economic operators comply with applicable obligations in the fields of 
environmental, social, and labour law, including the 8 ILO Core Conventions. 
This gives public authorities the ability to introduce measures across the 
procurement cycle (including in tender documents and contracts) to ensure 
that economic operators respect human rights. It also requires that economic 
operators be excluded from winning public tenders should they be convicted of 
human trafficking and gives public authorities the ability to exclude economic 
operators convicted of other human rights abuses.

However, the directive articulates a principle of proportionality, which 
means that measures (including requirements, award criteria, and technical 
specifications) designed to ensure economic operators demonstrate and 
implement respect for human rights must be proportional and linked to 
the subject-matter of the public contract. Broad measures addressing the 
economic operator as a whole (e.g., requiring the company to have a human 
rights policy or equal pay among all staff) cannot be required. A public authority 
can require that all supplies which the authority purchases are produced in 
accordance with, for example, Fair Trade labelling, but not that all the supplies 
produced by the economic operator, including supplies not produced for the 
contracting authority, shall be made according to such a standard.

This requirement limits the potential to use public procurement to fully 
implement the UNGPs and include measures to require, for example, that 
economic operators implement human rights protections and undertake 
human rights due diligence across the full breadth of their operations.

The Public Procurement Directive does not require due diligence per se, so it is 
unclear how the requirements for socially responsible public procurement will 
align with due diligence as articulated in the CSDD. Nonetheless, when state 
bodies purchase goods and services, they act as a business. Should proposed 
due diligence legislation be applicable to state bodies when they are acting as a 
business, then the limited scope of due diligence allowed for under the Public 
Procurement Directive may need to be addressed. 

Presently the CSDD does not expressly deal with public procurement nor 
includes an explicit link to the Public Procurement Directive. This disconnect has 
been criticised by a range of stakeholders, including the  ETUC. However, public 
buyers may be indirectly captured by the CSDD if a company within the scope of 
the CSDD sells goods or services to a public body, given that companies covered 
by the CSDD are required to undertake due diligence across their value chains.

G.1 SUPPLEMENT: PUBLIC PROCUREMENT

https://www.etuc.org/en/document/etuc-initial-analysis-commissions-proposal-directive-corporate-sustainability-due
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