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1. Introduction: The human rights impacts of public procurement  

Government spending in procurement of goods and services is a major component of the 

overall global economy.  Across OECD countries, public procurement accounts for an average of 

12% of GDP.1 The United States (U.S.) government, for example, spends approximately $350 

billion dollars annually in federal procurement alone.2  In the European Union (E.U.), around 

one fifth of GDP is spent on procurement, including procurement by public utilities. 3   

Governments accordingly wield great influence over respect for and enjoyment of human rights 

through their procurement of good and services.  This includes, first, their capacity to affect 

conditions in global supply chains, given their status as ‘mega-consumers’ and, therefore, their 

capacity to ‘make’ and sustain markets.4   

Beyond the state duty to protect, and their role as business regulator, governments may be 

implicated in human rights violations through their procurement activities and relationships.  

Suppliers of goods to governments have been implicated in the use of child labour,5 forced 

labour,6 interference with the right to freedom of association and to form trade unions,7 and in 

breaches of a range of other labour rights.8 For example, Shirts with US Marine logos were 

found in the charred rubble of a factory fire in Bangladesh that killed 112 workers.9 
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Second, governments impact human rights through procurement because they set the terms 

for delivery of public services by private actors following privatization or ‘contracting out’.  Such 

services, which can include health and social care, immigration services, housing, criminal 

justice and security services, and public utilities, such as water, energy and transport, touch 

directly on the human rights of service users.10  Here also, documented cases have 

demonstrated the potential for serious human rights abuses in the absence of appropriate 

standards relating to the terms and oversight of delivery of government service contracts.11  

2. Public procurement and the United Nations Guiding Principles on Business and Human 

Rights 

The United Nations Guiding Principles on Business and Human Rights (UNGPs) explicitly identify 

public procurement as within the scope of Pillar I of the UN “Protect, Respect and Remedy” 

Framework. According to Guiding Principle 6, governments “should promote respect for human 

rights by business enterprises with which they conduct commercial transactions.”  As the 

commentary to Principle 6 elaborates:  

“States conduct a variety of commercial transactions with business enterprises, not least 

through their procurement activities.  This provides States – individually and collectively 

– with unique opportunities to promote awareness of and respect for human rights by 

those enterprises, including through the terms of contracts, with due regard to States’ 

relevant obligations under national and international law”.12  

In addition, Guiding Principle 5 addresses the need for measures to safeguard human rights in 

the context of privatisation. It provides:  

“States should exercise adequate oversight in order to meet their international human 

rights obligations when they contract with, or legislate for, business enterprises to 

provide services that may impact upon the enjoyment of human rights.”  

According to the Commentary: 

“States do not relinquish their international human rights law obligations when they 

privatize the delivery of services that may impact upon the enjoyment of human 

rights….As a necessary step, the relevant service contracts or enabling legislation should 

clarify the State’s expectations that these enterprises respect human rights. States 

should ensure that they can effectively oversee the enterprises’ activities, including 

through the provision of adequate independent monitoring and accountability 

mechanisms.”  
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The standards indicated by Guiding Principles 5 and 6 are reinforced by Guiding Principle 8, 

which requires States to ensure policy coherence across all “governmental departments, 

agencies and other State-based institutions that shape business practices”.13  For state-owned 

and state-controlled enterprises, they are also specifically reinforced by Guiding Principle 4.14 

3. Public procurement and human rights: state of play in the United States and European 
Union  

3.1 United States 

The “U.S. Government Approach on Business and Human Rights15” was published by the US 

Bureau of Democracy, Human Rights and Labor of the US State Department in 2013. The 

Approach identifies a number of measures at the federal level that have incorporated human 

rights considerations into procurement processes.   

Generally, the body of laws that govern procurement in the US, the Federal Acquisition 

Regulation (FAR),16 prohibits child labor,17 human trafficking,18 and discrimination within US 

territory.19 Additionally, numerous Executive Orders and agency decisions expand human rights 

protections within procurement processes.  

For example, Executive Order (EO) 13627 “Strengthening Protections Against Trafficking in 

Persons in Federal Contracts”, 20  issued by President Obama, requires contractors bidding for 

contracts over $500,000 to develop and maintain compliance plans relating to the prevention 

of human trafficking.21  Contractors and subcontractors are required to certify their compliance 

annually, stipulating that neither the contractor nor their employees have engaged in 

trafficking-related activities.22  For contracts above $500,000, contractors and subcontractors 

are also required to maintain compliance plans and post such plans at their work sites.23   

Additionally, the Department of Defense has stipulated that contractors are required to 

conform to a new technical standard prescribing the principles and requirements for a quality 

assurance management system for contractors performing private security functions outside 

the United States.24  The Standard aims to establish a comprehensive and systematic process to 

preemptively manage the risks, including human rights abuses, associated with private security 

contractor operations.   

Relatedly, the US is also a founding member of the International Code of Conduct for Private 

Security Providers Association (ICoCA), a multi-stakeholder initiative intended to promote 

respect for international humanitarian and human rights law.25 The State Department has 

indicated a commitment to requiring bidders for its Worldwide Diplomatic Services contract to 

be ICoCA members.26 

 



 
 

4 
 

3.2 European Union  

3.2.1 EU Directive on Public Procurement 

The EU is founded on the principles of free movement of goods, services, capital and people 

within EU boundaries.27 Historically, doubts were cast over whether these principles 

constrained the authority of public bodies in EU member states to promote equality, “green,” 

or “ethical” considerations through public procurement. It was questioned whether tender or 

contract terms requiring businesses to ensure gender equality, to supply “fair trade” products 

or, in the case of services and infrastructure project, to engage local workers, could be 

consistent with a requirement on public purchasers to select the most “efficient” or “most 

economically advantageous tender” (MEAT).28 

Recent EU policy developments, however, have emphasised the constitutional status of human 

rights within the EU legal order and the role of public purchasing in securing sustainable 

development.29  In this context, the EU has enacted a new public procurement Directive 

providing a binding framework for national public procurement laws and policies in EU member 

states.30  The objectives of the new Directives are to: 

(1) “Increase the efficiency of public spending to ensure the best possible procurement 
outcomes in terms of value for money…” and to 

(2) “Allow procurers to make better use of public procurement in support of common 
societal goals such as protection of the environment, higher resource and energy 
efficiency, combating climate change, promoting innovation, employment and social 

inclusion and ensuring the best possible conditions for the provision of high quality 
social services.”31  

The new public procurement Directive specifically addresses the inclusion of societal, 

environmental or other characteristics in the technical specifications of the tender,32 contract 

award criteria,33 and conditions for contract performance,34 including obligations concerning 

sub-contractors.35 It also makes it mandatory for contracting authorities to reject abnormally 

low tenders if the low price is due to non-compliance with EU legislation or international law 

related to social, labour or environmental law.36 Mandatory exclusion also applies where a 

business has been convicted of child labour or human trafficking,37  and a contracting authority 

can exclude tenders if it is aware of violations of obligations, by a tenderer, in the areas of 

social, labour law or environmental law.38  

The EU has made various commitments to support implementation of the UNGPs.39 Despite 

this, however, the need for public procurers and businesses to whom they award contracts to 

respect human rights in general, beyond the specific issues mentioned above, is not addressed 

by the new Directive.  It is also unclear if guidance to be developed under the Directive will 

address this gap.   
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3.2.2 Public procurement and human rights in EU Member States and National Action Plans 

on Business and Human Rights 

The EU has also called on its Member States to develop National Action Plans (NAPs) on 

Business and Human Rights.  All NAPs published to date have addressed public procurement, as 

summarised below.   

Denmark 

With reference to Guiding Principle 6, Denmark’s NAP recalls that, in collaboration with 

municipalities and other stakeholders, the government developed “common public sector 

guidelines for responsible procurement”, which are “a practical tool to determine when and 

how Corporate Social Responsibility can be applied in connection with public procurement”.40   

Italy 

Italy’s business and human rights baseline report41describes the legal framework for national 

measures on public procurement provided by EU Directives, and reports measures taken to 

promote the participation of workshops for persons with disabilities in public tendering 

processes.  It also notes the Italian Code of Public Contracts permits exclusion of contractors 

from procurement contracts on grounds including conviction in a criminal offence, violations of 

safety norms, norms relating to labour relations, social security contributions, and the right of 

persons with disabilities to work, and non-payment of taxes.42 It also refers to the system for 

making of complaints by tenderers.43 Finally it notes the definition, via Ministerial Decrees, of 

minimum environmental criteria for products, and the publication of a Guide for the integration 

of the social aspects in public contracts, intended to support public bodies in complying “with 

internationally-recognized standards on human rights and working conditions”. The Guide 

envisages dialogue between contracting authorities and tenderers over social criteria during 

the tendering process, a commitment by a successful tenderer in the form of a “Declaration of 

conformity to minimum social standards”, and collaboration between the in monitoring the 

commitments undertaken.44  

Netherlands 

According to the Dutch National Action Plan, the “national sustainable procurement policy”45 

requires companies supplying the Dutch government with goods and services to respect human 

rights.46  The NAP reports that this requirement has been included in all central government EU 

contract award procedures since 1 January 2013.  Under the Dutch policy, suppliers to 

government are able to fulfil the requirement in different ways, such as “joining a reliable 

multi-stakeholder supply chain initiative (quality mark or certification institute) or, if they have 

any doubts, carrying out a risk analysis.”47   
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The Dutch NAP notes that consultations with stakeholders during the development of the NAP 

“showed that sustainable procurement policy is not regarded as effective in implementing 

social and human rights criteria,” and concludes that both companies and public purchasers 

lack sufficient awareness of risks. Accordingly, the NAP commits the government to reviewing 

the current policy for consistency with the Organization for Economic Co-operations and 

Development Guidelines for Multi-national Enterprises and the UNGPs, and will consider its 

extension to municipal, provincial and water authorities.  

United Kingdom 

In its NAP, the UK government reports that it has “Sought…to ensur[e] that in UK Government 

procurement human rights related matters are reflected appropriately when purchasing goods, 

works and services.” 48 It notes that under UK public procurement rules, public bodies are 

required “to have due regard for equality-related issues” in their procurement activity and that 

a tenderer may be excluded on the ground of information showing grave misconduct in the 

course of its business or profession, which “might arise in cases where there are breaches of 

human rights”.49    

In terms of additional actions to be taken, the UK NAP commits to “Review the degree to 

which…State contracting and purchasing of goods and services, are executed with respect for 

human rights, and make recommendations to ensure compliance with the UNGPs.”  

Noteworthy, although not mentioned by the NAP, , UK national human rights institutions and 

some public authorities have developed guidance in the area of public services that advises 

how equality and human rights can be integrated systematically into the commissioning 

process.50 

4. Essential elements of NAPs on public procurement: recommendations 

The supply chain responsibilities of private companies have been scrutinised by NGOs, unions, 

investors, and the media for over two decades, and a range of multi-stakeholder and industry 

initiatives intended to address these concerns have been established as a result.51  Yet, while 

some governments have taken steps towards “greener” or “ethical” public procurement, and 

some examples of dedicated measures on human rights can be found, overall government 

practice that lives up to the respective standards for States and businesses identified by the 

UNGPs is lacking.  

 

With reference to the experiences described above, four systemic weaknesses in approaches to 

integrating respect for human rights into public procurement frameworks can be identified: 
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i) Definition of human rights:  In many cases, governments apply selective or 

restricted definitions of human rights. For example, businesses may be liable to 

exclusion from public contracts only for breaches of the ILO Core Labour Standards, 

but not for breaches of other fundamental human rights under the international Bill 

of Rights, such as the right to life, the right against torture, inhuman or degrading 

treatment, the rights to privacy and freedom of expression, or against discrimination 

on unlawful grounds, outside the workplace. 

 

ii) Relationship with international trade regimes and public procurement principles:  

Obligations on States under free trade agreements and obligations on individual 

contracting authorities to secure economic efficiency in their procurement activities 

have in the past often been claimed to preclude the protection of human rights, 

despite States’ obligations to the contrary under national constitutions and 

international legal agreements. 

 
iii) Holistic approach: Too often, isolated measures have been taken (e.g. provision for 

exclusion of tenderers on restricted grounds) that are inadequate to secure the 

overall goal of respect for human rights throughout the government supply chain. A 

holistic approach is needed that is preventive, rather than reactive; that 

mainstreams human rights systematically throughout each stage of the tendering 

process; and which  follows through with guidance and capacity building support for 

commissioning authorities, public procurement professionals,  and businesses that 

are potential tenderers.  

 
iv) “Social clauses” vs respect for human rights: Governments frequently fail to 

distinguish their discretion to use public procurement to promote social objectives 

(such as youth employment) with their duty to respect and protect human rights in 

their supply chain and in the context of privately delivered public services, in line 

with Pillar I of the UN Framework.  

 

On this basis, guidance to States on public procurement and NAPs should include the following 

essential elements:  

 

1) National law should clearly indicate that the State’s domestic and international human 

rights obligations apply to public bodies in the context of  public procurement, and 

clearly permit public authorities to conduct public procurement so as to give effect to 

these obligations, enacting new legislation to this effect, where necessary.   
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2) National law and/or policy should clearly permit and make provision for the integration 

of human rights considerations throughout and at each stage of the public procurement 

process, including advertisement, definition of technical specifications, selection and 

award stages and in contract performance clauses, where relevant.  

 
3) National law and/or policy should clearly permit the application of the full range of 

sanctions, in the context of public procurement, against companies found responsible 

for breaches of human rights. 

 
4) Relevant public authorities should undertake a comprehensive risk assessment to 

identify high, medium, and low risk purchase categories for goods and services, 

addressing each stage of the procurement process, according to human rights 

potentially affected by the goods and services in question. 

 
5) Informed by the results of a risk assessment, relevant responsible bodies within States 

should develop and disseminate dedicated guidance on public procurement and human 

rights for commissioning public authorities and tenderers, to support effective 

implementation of legislation and policies above.  Implementation should further be 

supported by training, advice and information for public procurement professionals and 

tenderers, particularly small and medium-sized enterprises. 

 

6) States should identify whether there are any restrictions on their ability to secure 

respect for human rights in public procurement deriving from regional or international 

trade regimes and, if needed and in line with Guiding Principle 8, engage with relevant 

bodies to seek amendments or interpretive guidance consistent with internationally 

accepted human rights requirements.  

 
7) In addition, States could be advised to consider requiring evidence of the performance 

of human rights due diligence, in line with Pillar II of the UN Guiding Principles, for the 

award to companies of government contracts.52 Such evidence could include 

certification, corporate policies or commitments to respect for human rights, 

compliance plans, corporate reporting on human rights, and evidence of remediation.53 
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